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EPARTMENT OF JUSTICE

mmigration and Naturalization
ervice

CFR Part 205

evocation of Approval of Petitions
Correction

In FR Doc. B4-19367 beginning on page
9566 in the issue of Monday, July 23,
984, make the following correction.

§ 205.1 [Corrected]

On page 29567, second column,
§ 205.1(c)(3), third line, “office’ should
have read “officer”.

ILLING CODE 1505-01-M

VATIONAL CREDIT UNION
DMINISTRATION

12 CFR Part 701

rganization and Operations of
ederal Credit Unions; Fideiity Bond
nd Insurance Coverage for Federsl
redit Unions

ACGENCY: National Credit Union
Administration.

ACTION: Final rule.

sUMMARY: The NCUA Board (Board)
adopts revised regulations concerning
fidelity bond and insurance coverage for
Federal credit unions (FCUs). The Board
has removed the requirement that all
officials and employees have faithful
performance of trust coverage. Such
coverage is now required only of the
financial officer of each FCU. The final
rule changes the requirement that each
FCU beard of directors conduct a
semiannual review of bond and
ingurance coverage to a requirement for
an annual review. The final rule
contains new schedules for minimum

bond and insurance coverage and
maximum deductibles. The final rule
provides more discretion and flexibility
to each FCU without jeopardizing their
safety and soundness.

EFFECTIVE DATE: September 1, 1984.

ADDRESS: National Credit Union
Administration, 1778 G Street NW.,
Washington, D.C. 204586.

FOR FURTHER INFORMATION CONTACT:
Robert M. Fenner, Director, or Hattie M.
Ulan, Staff Attorney, Department of
Legal Services, at the above address.
Telephone (202) 357-1030.

SUPPLEMENTARY INFORMATION:

Background

On March 22, 1984, the Board
proposed a revised rule on Surety Bond
and Insurance Coverage for Federal
credit unions for public comment (see 49
FR 13048, 4/2/84]). The Board proposed
several changes from the existing rule,
including a proposal to eliminate the
required faithful performance coverage
for all officials and employees, except
for the financial officer. The other major
changes proposed were a change in the
requirement that each FCU board of
directors conduct a/semiannual review of
bond and insurance coverage to a
requirement for an annual review, and
new schedules for minimum bond and
insurance coverage and maximum
deductibles. All of the major changes
have been adopted in the final
regulation, with some modification.

Nineteen comment letters were
received on the proposal. Twelve were
from FCUs, one from a state-chartered
credit union, two from the national trade
associations, two from credit union
support organizations, one from a state
credit union league, and one from an
insurance underwriter.

Based on the comments and its further
review and analysis, the Board has
adopted a final rule. The regulation has
been simplified and rewritten in plain
English to make it easier to understand
and use. All references to surety bond in
the final rule have been changed to
fidelity bend. Fidelity describes more
accurately the type of coverage provided
by the bond. Fidelity coverage generally
refers to coverage where the insurer
guarantees the personal honesty of the
insured. The change from surety to
fidelity does not have any effect on the
coverage provided by the bond.

Analysis

This section first addresses the
change in required faithful performance
coverage. A section by section analysis
of the final rule follows.

Faithful Performance Coverage

In the proposal, the Board suggested
that the faithful performance coverage
requirement be eliminated for FCU
officials and employees other than the
financial officer. Under the FCU Act,
such coverage is required only of the
financial Officer. The Board has adopted
this change in the final regulation. All
but two of the commenters specifically
addressed the faithful performance
issue. Ten commenters noted their
approval of the change (some suggested
modifications to it), six were opposed fo
the change, and one did not state a
preference. The two commenters who
did not address the faithful performance
issue expressed general agreement with
the overall proposal.

Those commenters supporting the
faithful performance change noted that
it would allow FCUSs greater flexibility
in balancing the risk of loss with cost of
coverage, and expressed hope that
premium costs would be reduced. It was
noted that the reduction in the faithful
performance requirement would bring
credit union coverage more in line with
that of other financial institutions.
Several of the commenters noted that a
credit union would have the choice of
continuing with its faithful performance
coverage of all employees and officials.
The Board agrees with these comments.
Also a reduction in faithful performance
coverage requirement may attract
insurance underwriters who are not
currently writing credit union bonds,
Thus, increased competition may serve
to lower the price of the insurance
coverage.

Some of the commenters in faver of

* the proposal suggested modifications

including a regulatory definition of
faithful performance, coverage of both
the financial official and the chief
executive officer and coverage of the
functions of the financial officer, rather
than coverage of one individual. The
Board has decided not to incorporate
any of these suggestions in the final rule.
Since the statute requires coverage of
the financial officer only, no further
requirements will be imposed. As far as
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defining faithful performance, this has
already been done by the courts.

Those opposed to the reduction in
faithful performance stated that such a
reduction would increase risks to both
individual credit unions and the
National Credit Union Share Insurance
Fund (NCUSIF). The Board recognizes a
degree of increased risk to Federal
credit unions and ultimately to the
NCUSIF (if a credit union eventually
liquidates due to losses caused by the
lack of faithful performance of somecne
other than the financial officer). The
nature of this risk must, however, be
clearly understood. First, losses caused
by the fraud or dishonesty of any
individual will continue to be covered
by the fidelity bond. Thus; a reduction in
“faithful performance” coverage will in
general only increase the risks to the
FCU and the NCUSIF for losses caused
by mismanagement or negligence. The
Board believes it is precisely the role of
the credit union’s board of directors and
the supervisory agency (NCUA in the
case of an FCU) to prevent these losses,
and that reserves and share insurance
exist to protect the credit union
members in those few cases when that
role is not fulfilled. The burden of the
risks of mismanagement (as compared
to fraud and dishonesty) is better placed
on a credit union’s capital and the
NCUSIF; the parties respongible for the
safety of those funds (the FCU's board
of directors and the NCUA Board) have
the responsibility and the wherewithal
to prevent unacceptable losses.

Section-by-Section Analysis

Section 701.20{a}—Scope. The present
regulation does not contain a scope
section. It was added in the proposal
and is being made a part of the final rule
to clearly describe what is covered by
the regulation. The regulation only
addresses fidelity bond coverage for
losses caused by credit union employees
and officials and general insurance
coverage for losses caused by persons
outside of the credit union (e.g.,
protection for losses due to theft, holdup
or vandalism). Only two commenters
mentioned the proposed scope section in
their letters. Both were in favor of it. It is
added, as proposed, to the final rule.

Section 701.20(b)—Review of
Coverage. The present regulation
requires the board of directors to
conduct a semi-annual review of all
insurance coverage. The proposal
changed the requirement to an annual
review. The Board has adopted the
annual review section as proposed. Ten
commenters addressed this issue and all
were in favor of the proposed change.
Several commenters noted that if risk
variations occurred. interim reviews

should be made. One commenter
suggested that a specific time of year be
set for the annual review in the
regulation. The Board has decided not to
impose such a restriction on credit
unions. This is a decision left to the
discretion of each FCU.

Section 701.20(c)—Minimum
Coverage; Approved Forms. As
discussed above, the Board has adopted
the proposed change in faithful
performance coverage. The final rule
requires faithful performance coverage
of only the financial officer of the FCU
as defined in Article VIII, Section 5 of
the Federal Credit Union Bylaws. The
bond form approved as minimum
coverage is Credit Union Blanket Bond
Standard Form 23 plus Faithful
Performance Rider {revised to May
1950), This bond provides faithful
performance coverage for all employees
and officials. Federal credit unions
should note that they have the option of
providing faithful performance coverage
for only the financial officer. Bond forms
576, 577, 578, 579, 580 and 581 are also
approved. In the proposal, the NCUA
suggested that the approval of bond
forms 576-580 be revoked in the final
rule due to their non-usage. Some
commenters noted that these bond forms
are still in use in a very limited number
of cases. Their approval has been
retained in the final regulation due to
their current usage. Credit unions should
be aware that any riders added to any
of the approved bond forms which
reduce coverage under the bond are not
permitted unless the prior approval of
the NCUA Board has been obtained.

This section also provides for fraud
and dishonesty coverage for employees
and officials. Such a requirement is not
found in the present regulation, but is
found in the required bond forms. The
requirement has been made a part of the
final regulation. This change will simply
make the regulation and approved bond
language consistent with each other.

Section 701.20(d)—Minimum
Coverage Amount. In the proposal, the
Board attempted to simplify the
schedule of minimum coverage. The
coverage in both the present regulation
and the proposal is based on credit
union asset size, The minimum coverage
for certain size credit unions was
decreased in the proposal. The ceiling of
$5,000,000 of minimum coverage was
retained in the proposal. The Board has
adopted the proposal in the final rule
without change. Five commenters
addressed the issue of minimum
coverage amounts and all were in favor
of the change.

Section 701.20{e}—Increased
Coverage, Cash on Hand or in Transit.

Both the present regulation and the
proposal require that insurance
coverage be increased to the greater of
the FCU's daily cash fund or cash in
transit when either exceeds minimum
requirements, The increased coverage
must be obtained within thirty days
after the discovery of the need for the
increase. No commenters expressed
disagreement with this section of the
regulation. The final rule modifies the
proposal by adding a definition of
“money.” This definition is found in the
present regulation and makes it clear
that all types of money are covered
under this section.

Section 701.20{f}—Increased Cash
Coverage; Exception. This section
provides an exception to the
requirements found in section 701.20(e)
when there is a temporary increase in
the FCU’s cash fund due to an
extraordinary event. The exception
exists in the present rule. The language
was simplified in the proposal. It has
been incorporated into the final rule
without change. No adverse comments
were received on this section.

Section 701.20(g)—Reduced Coverage;
NCUA Approval. The proposal required
that any reduced coverage be approved
in writing by the NCUA Board. This
requirement was carried over from the
present regulation and is found in the
final rule. No adverse comments were
received on this section.

Section 701.20(h}—Deductibles. The
proposal set out two alternative
deductible schedules (Option A and
Option B). Two major changes from the
present regulation were proposed. Both
alternatives increased the maximum
amount of deductibles available and
made deductibles available for any
bond coverage, including loss due to
lack of faithful performance and fraud or
dishonesty. Twelve commenters
addressed the issue of deductibles. All
were in favor of the new deductibles.
Most of the commenters agreed that the
new deductibles would provide for
greater flexibility for credit unions.
Commenters hoped that the change
would allow for lower bond premiums
when credit union management is
willing to assume greater risk. Several
commenters noted their approval of
deductibles for all types of coverage,
including fraud and dishonesty. Eight of
the commenters preferred Option A and
four preferred Option B. The NCUA
Board has determined that Option A is
preferable and has incorporated it into
the final rule. Option A provides greater
flexibility and recognizes the difference
between large and small credit unions.
As proposed, the written approval of the
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30681

Board is required for deductibles in
excess of the schedule in the rule.

The proposal also set out the
provision that no deductible may exceed
ten percent of a Federal credit union's
regular reserve unless a contingency

reserve for the amount of the deductible

is set aside. This subsection was added
in the proposal as a safety measure
since deductibles were increased
greatly. Two commenters addressed this
issue. Both agreed with the concept of
the contingency reserve but asked for
clarification as to when the ten percent
calculation should be made. The ten
percent calculation should be made at
least annually, prior to renewing the
bond. Each board of directors should
make interim reviews as it sees fit. Also,
the final rule has been revised to clarify
that it is only the deductible in excess of
ten percent of the regular reserve that is
subject to the contingency reserve
requirement.

Section 701.20(i}—Additional
Coverage. The proposal restates the
present rule allowing the NCUA Board
to require additional coverage for any
Federal credit union. Such coverage
must be obtained within thirty days
after written notice from the NCUA
Board. The requirement is retained in
the final rule.

Lastly, the proposal suggested
deletion of the present section of the
regulation which requires that Federal
credit unions obtain bond coverage from
companies which hold a certificate of
authority from the Secretary of the
Treasury. This seclion was deleted in
the proposal and does not appear in the
final rule because it duplicates language
in the Federal Credit Union Act. Credit
unions should be aware that the
requirement is still in force.

Ragulatory Procedures

The NCUA Board has determined and
certifies that the final rule will not have
a significant economic impact on a
substantial number of small credit
unions because the rule will increase
their management flexibility and reduce
restrictions. Therefore, a regulatory
flexibility analysis is not required.

List of Subjects in 12 CFR Part 701
Credit unions, Fidelity bonds.
Dated: July 25, 1984.

Rosemary Brady,

Secretary of the Boaord.

PART 12—[AMENDED]

Authority: 12 U.S.C. section 1761a; 12
U.S.C. section 1761b; 12 U.S.C. section 1766
(a) and (h); 12 U.S.C. section 1789(a)(11).

12 CFR 701.20 of the NCUA Rules and
Regulations is revised to read as
follows:

§ 701.20 Fidelity Bond and Insurance
Coverage for Federal Credit Unions.

(a) Scope. This Part provides the
requirements for fidelity bonds for
Federal credit union employees and
officials and for general insurance
coverage for losses caused by persons
outside of the credit union (protection
for losses due to theft, holdup,
vandalism, etc,).

(b) Review of Coverage. The board of
directors of each Federal credit union
shall, at least annually, carefully review
the bond and insurance coverage in
force in order to ascertain its adequacy
in relation to risk exposure and to the
minimum requirements fixed from time
to time by the NCUA Board.

(c) Minimum Coverage; Approved
Forms. Every Federal credit union will
maintain bond and insurance coverage
with a company approved by the NCUA
Board. Credit Union Blanket Bond
Standard Form No. 23 of the Surety
Association of America plus Faithful
Performance Rider (revised to May 1950)
is considered the minimum cov
required and is approved. Credit Union
Blanket Bond Forms 576, 577, 578, 579,
580 and 581 are also approved. Any
other form must receive the prior written
approval of the NCUA Board. The above
approved bond forms provide faithful
performance coverage for all employzes
and officials. Federal credit unions have
the option of only providing faithful
performance of trust coverage for the
financial officer elected by the board of
directors, The financial officer is the
individual charged with the
responsibilities of the financial officer
set forth in Article VIII, Section 5 of the
Federal Credit Union Bylaws. Fidelity
bonds must provide coverage for the
fraud and dishonesty of all employees,
directors, officers, and supervisory and
credit committee members.

(d) Minimum Coverage Amounts. The
minimum amount of bond coverage
required will be computed based on the
Federal credit union’s total assets. The
following table lists the minimum
requirements:

Assats Minimum bond
$0 to $10,000.............| Coverage equal to the credit union's
assets.
$10,001 to $10,000 for each $100,000 or fraction
$1,000.000. thereot.
$1,000,001 to $100,000 plus $50,000 for each mil-
$50,000,000. fion or fraction thereof over
$1.000.000.
$50,000,001 to $2.550,000 plus $10,000 for sach mii-
$295,000,000. lion or fraction thereo!f over
Over $2685,000,000....| $5,000,000.

It is the duty of the board of directors of
each Federal credit union to provide
adequate protection to meet its unique
circumstances by obtaining, when
necessary, bond and insurance coverage
in excess of the above minimums.

(e) Increased Coverage, Cash on Hand
or In Transit. When either of the
following amounts exceed a Federal
credit union's minimum coverage limits
as specified in paragraph (d] of this
regulation, the minimum coverage limits
for that Federal credit union will be
increased to be equal to the greater of
the following amounts within thirty days
of the discovery of the need for such
increase:

(1) The aggregate amount of the daily
cash fund (change fund plus maximum
anticipated daily money receipts) and
food stamps (if any), on the Federal
credit union’s premises, or

(2) The aggregate amount of the
Federal credit union’s money and food
stamps (if any) placed in transit in any
one individual shipment.

For purposes of this section, the term
“money” shall include currency, coin,
banknotes, Federa! Reserve notes,
revenue stamps and postage stamps.

(£) Increased Cash Coverage;
Exception. Paragraph (e)
notwithstanding, no increase in
coverage will be required where a
Federal credit union temporarily
increases its cash fund because of an
extraordinary event which reasonably
cannot be expected to recur.

(g) Reduced Coverage; NCUA
Approval. Any proposal for reduced
coverage must be approved in writing
by the NCUA Board at least twenty
days in advance of the proposed
effective date of the reduction,

(h) Deductibles. (1) The maximum
amount of deductibles allowed are
based on the Federal credit union's total
assets. The following table sets out the
maximum deductibles:

Assets Meximum deductibles
0-$100,000......cvec.. .. No deductibles allowed.
$100,001-$250,000...| $1,000.
$250,001- $2,000,

$1,000,000.

Over $1,000,001 .....| $2,000 plus %oso of total assets up
to & maomum deductible of
$200,000.

(2) A deductible may be applied
separately to one or more insuring
clauses in a blanket bond. Deductibles
in excess of those shown in this section
must have the written approval of the
NCUA Board at least twenty days prior
to the effective date of such deductibles.

(3) No deductible will exceed ten
percent of a Federal credit union's
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Regular Reserve unless the credit union
creates a segregated Contingency
Reserve for the amount of the excess.
Valuation allowance accounts, e.g.,
allowance for loan losses, may not be
considered part of the Regular Reserve
when determining the maximum
deductible.

(i} Additional Coverage. The NCUA
Board may require additional coverage
for any Federal credit union when, in the
opinion of the Board, current coverage is
insufficient. The board of directors of
the Federal credit union must obtain
additional coverage within thirty days
after the date of written notice from the
NCUA Board.

[FR Doc. 84-20278 Filed 7-31-84; 8:45 am)
BILLING CODE 7535-01-M

12 CFR Part 701

Loan Interest Rates

AGENCY: National Credit Union
Administration.

ACTION: Final rule.

SUMMARY: This rule continues the 21
percent Federal credit union loan
interest rate ceiling through January 25,
1986. The 21 percent ceiling was
scheduled to expire on November 12,
1984. This rule is necessary because of
recent increases in market interest rates
and continued high costs of funds for
Federal credit unions.

DATES: Effective date: July 25, 1984,
ADDRESS: National Credit Union
Administration, 1776 G Street, NW.,
Washington, D.C. 20456.

FOR FURTHER INFORMATION CONTACT:
Robert Fenner, Director, Department of
Legal Services, or Louis Acuna, Director,
Department of Supervision and
Examination, at the above address.
Telephone numbers: (202) 357-1030 (Mr.
Fenner); (202) 357-1085 (Mr. Acuna).
SUPPLEMENTARY INFORMATION:

Background

Public Law 96-221 raised the loan
interest rate ceiling for Federal credit
unions from 1 percent per month (12
percent per year) to 15 percent per year.
It also authorized the NCUA Board to
set'a higher limit, after consultation with
Congress and other Federal financial
agencies, for a period not to exceed 18
months, if the Board should determine
that (i) money market interest rates have
risen over the preceding six months and
(ii) prevailing interest rate levels
threaten the safety and soundness of
individual credit unions as evidenced by
adverse trends in liquidity, capital,
earnings, and growth,

On December 3, 1980, the NCUA
Board determined that these conditions
had been met. The Board therefore
raised the interest rate ceiling to 21
percent for a nine month period. In
subsequent actions, the Board extended
the period governed by the 21 percent
ceiling. The 21 percent ceiling was most
recently scheduled to expire on
November 12, 1984. In view of recent

»
increases in market interest rates and
the effects of prevailing rate levels on
cerdit unions, as discussed below, the
Board has continued the 21 percent
ceiling until January 25, 1986.

Market Rates

Market interest rates have steadily
risen in the first 8 months of 1984, as
indicated by Table 1;

TABLE 1.—MARKET RATE TRENDS IN THE FIRST Six MONTHS OF 1984

1year
T@-b: L
cent)

Fed | 30-day
Gor. | G
cent) | cent)

CD
(per-

180-
B
dont

Dec, 31, 1983
Mar. 31, 1884 -
June 31, 1984
Basis point increase since; Jan. 1, 1984 ...viereiviivusion

955 8.63

10.20

9.60
10.38 10.25
11.03 11.50

148 180

! T-hills are quoted on CD equivalent basis.

Rising market rates cause
corresponding pressure on Federal
credit unions to increase their rates on
savings. The rates paid by Federal
Credit Unions on IRA/Keogh accounts,
on "money market” accounts, and on
term certificates closely follow market
rates of interest. The percentage of
funds in [RA/Keoghs increased from
2.3% to 5.9% of all shares in the year
ended 12/31/83; the amount of savings
in Federal credit union “money market"
accounts more than tripled from $1.3
billion to $4.3 billion in this same year;
and, during the last half of 1983, the
overall cost of Federal credit unions'
funds is estimated to have increased
from 7.8% to 8.0%.

Effects on Credit Unions

To offset this increase in the cost of
funds, credit unions must maintain or
possibly increase their return on loans.
The alternative is reduced profitability,
which would undermine the system’s
overall safety and soundness. At 12/31/
83, 77% of all Federal credit unions
reported unsecured loan rates in excess
of 15%, with the median rate equal to
15.6%. Reducing the maximum rate on
loans to the 15% level would have a
significant negative effect on these
Federal credit unions' earnings.
Similarly, on new auto loans, 5,367
Federal credit unions reported rates at
15% or higher at 12/31/83. Again, in
view of increasing market rates since
that date, a reduction in the maximum
permissible rate to 15% could cause
financial difficulty to a significant
number of credit unions.

In addition to these specific impacts
on lending, the overall trends in credit
union reserves, earnings and liquidity

recommend against a reduction in the
current 21 percent ceiling. At 12/31/83,
all reserves and undivided earnings of
Federal credit unions were 5.6% of
assets, showing a decline from 6.4% at
the previous year-end. Credit unions
reporting negative earnings for the entire
1983 calendar year were still
unacceptably high at 2,443 (22.3% of all
Federal Credit Unions) and their losses
totaled over $45 million.

Based on the monthly sample
maintained by NCUA, for the first 5
months of 1984, the extremely rapid
annual rate of growth in FCU savings
has started to slow and loan demand
has continued to accelerate (Table 2).
This combination of trends has led to a
declining rate of investment growth,
with an actual reduction of .3% in
investments in April.

TABLE 2.—ANNUAL PERCENTAGE RATE OF
CHANGE FOR 1984 ALL FEDERAL CREDIT
UNIONS

A continuation of these trends over a
6-12 month period will result in the first
significant liquidity decline in credit
unions in the last 5 years. This decline is
already evident in the falling savings
rate in the corporate credit unions
compared with the prior year's rate:
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TaBLE 3.—CORPORATE CREDIT UNIONS ANNU-
AL PERCENTAGE RATE OF CHANGE IN SAv-
INGS

Total
{percent)
January -5
Februsry -70
March, -68
Apil -12.7
May ~114

It is apparent from the current trends
that a reduction in the NCUA interest
rate ceiling would increase significantly
the negative pressures on liguidity,
reserves, and earnings. The interest rate
ceiling must be established at a level
sufficient to allow flexibility and
responsiveness to recent market rate
increases.

Extension on Interest Rate Ceiling

The NCUA Board is therefore
extending the 21 percent interest rate
ceiling for a period of 18 months from
the date of this decision. Federal credit
unions will continue to be able to charge
interest rates of up to 21 percent per
vear inclusive of all finance charges,
The ceiling will expire on January 25,
1986, unless otherwise ordered by the
NCUA Board. The ceiling is being
extended at this time in order to
facilitate planning by credit union
officials. Due to the time lag
encountered in making changes to data
processing systems and the time
necessary to revise forms, without the
change Federal credit unions would now
have to begin planning for the expiration
of the interest rate ceiling. A delay in
extending the ceiling could therefore
result in additional costs being incurred
by Federal credit unions.

It is not the intent of the NCUA Board
that this action result in increased loan
rates. Rather, the ceiling is being
extended so that the board of directors
of each Federal credit union will
continue to have the flexibility to react
to economic conditions in the manner
that is in the best interests of credit
union members.

Regulatory Procedures

The NCUA Board has determined that
notice and public comment on this rule
are impractical and not in the public
interest, 5 U.8.C. 553(b)(B). Due to the
need for a planning period and the
threat to the safety and soundness of
individual ecredit unions with insufficient
flexibility to determine loan rates, an
immediate extension of the 21 percent
interest rate ceiling is necessary. For
these reasons and because the rule
relieves a restriction, the Board has

determined not to provide a delayed
effective date, 5 U.S.C. 553d.

For the same reasons and because the
change will increase the management
flexibility and competitive positions of
small credit unions, a regulatory
flexibility analysis is not required, 5
U.S.C. 603(a), 604(a). Since the rule will
relieve burdens and delays will cause
unnecessary harm, the NCUA Board
also finds that full and separate
consideration of all the requirements of
the Regulatory Simplification Act is
impracticable. However, the NCUA
Board has considered a number of these
policies, as set forth above.

Authority: 12 U.S.C. 1757(5)(A)(vi)(I},
1757(5)(A)(ix), 1766.

List of Subjects in 12 CFR Part 701
Credit Unions, Loan Interest Rates

§701.21-21A [Amended]

Accordingly, NCUA amends § 701.21-
21A, paragraph (c) by replacing the date
“November 12, 1984" with the date
“January 25, 1986" each time it appears,
and by replacing the date “November
13, 1984" with the date "“January 26,
1986" each time it appears.

Dated: July 25, 1984.

Rosemary Brady,

Secretary of the Board,

[FR Doc. B4-20277 Filed 7-31-84; 8:45 am]
BILLING CODE 7535-01-M

12 CFR Part 701

Loans to Members and Lines of Credit
to Members

AGENCY: National Credit Union
Adminstration (“"NCUA").

ACTION: Final rule.

suMMARY: The NCUA Board adopts
revised regulations concerning Federal
credit union (“FCU") loans to members
and lines of credit to members. The
revisions simplify NCUA's previous
regulations on this subject. The
regulations interpret and implement the
provisions of the Federal Credit Union
Act ("Act”) related to interest rates,
maturities and other terms and
conditions of FCU lending activities.
Important new provisions include an
introductory section explaining the
scope and purpose of the regulations
and a section setting forth NCUA's
position on the applicability of state
laws affecting FCU lending activities.

EFFECTIVE DATE: September 1, 1984.

ADDRESS: National Credit Union
Administration, 1776 G Street, N.'W.,
Washington, D.C. 20456.

FOR FURTHER INFORMATION CONTACT:
Robert M. Fenner, Director, or Bryan
Rachlin, Attorney, Department of Legal
Services at the above address.
Telephone (202) 357-1030.

SUPPLEMENTARY INFORMATION:

Background.

On November 18, 1983, the NCUA
Board proposed revised rules concerning
Federal credit union loans to members
and lines of credit to members (see, 48
FR 52475). The proposal was developed
pursuant to NCUA’s program of
regulatory review, and was designed to
simplify, reorganize, and clarify NCUA's
existing regulations, which had been put
in place in a piecemeal fashion over the
years as a result of various statutory
changes in FCU lending authority.

The Board had requested comment on
the proposal through March 16, 1984. A
total of 43 comment letiers were
received. The comments were generally
very favorable, and based on a review
of those comments and further analysis,
the Board has adopted these final rules.

The Board considered total
deregulation but determined that
regulations are needed for a number of
reasons, including: Implementation of
the provisions of Title III of Pub. L. 96—
221 concerning the FCU loan interest
rate ceiling; establishment of clear
authority for FCU’s to engage in certain
types of lending such as variable rate
loans and lines of credit and alternative
mortgage loans; and clarification of the
Board’s position concerning preemption
of state laws that would otherwise
affect FCU lending activities.

The revised regulations are in seven
sections. Section 701.21(a), entitled
Statement of Scope and Purpose,
explains that the regulations apply only
to FCU loans and lines of credit fo
members (not loans to other credit
unions and credit organizations) and
that the regulations interpret and
implement various provisions of the
FCU Act. Sectiont 701.21(b), entitled
Relation to Other Laws, establishes
rules for determing whether the Act and
NCUA's regulations preempt state laws
that would otherwise apply to FCU
lending activities. Section 701.21(c),
entitled General Rules, sets forth
provisions that have general
applicability to loans and lines of credit
to members such as the 12 year maturity
limit and the loan interest rate ceiling.
(By NCUA Board action on July 25, 1984,
the temporary 21 percent loan interest
rate ceiling was extended through
January 25, 1986. The new expiration
date is indicated in section 701.21(c) (7]).
Section 701.21(d), entitled Loans and
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Lines of Credit to Officials, sets forth
procedures for implementing the
provisions of the Act that require board
of directors' approval for certain loans
and lines of credit to officials and
contains a prohibition against
preferential treatment of officials.
Section 701.21(e), entitled Insured,
Guaranteed and Advance Commitment
Loans clarifies that statutory limits such
as the 12 year maturity limit and the
loan interest rate ceiling do not apply to
loans made pursuant to programs of and
with the backing of Federal, state or
local government agencies. Such loans
may be made to FCU members
according to the terms of the relevant
government program. Section 701.21(f),
entitled 75 Year Loans, clarifies that
pursuant to the terms of the Act, certain
mobile home and second mortgage loans
may be made with maturities up to 15
years notwithstanding the general 12
year maturity limit. Section 701.21{g),
entitled Long Term Mortgage Loans,
implements the provisions of the Act
authorizing long term first mortgage
loans (both conventional and alternative
mortgages) within certain statutory
limits and safety and soundness
considerations.

The substance of the final regulations
by and large tracks the proposed revised
regulations. The more significant
changes in the final rule are discussed in
greater detail below.

Summary of Substantive Changes

Section 701.21(b) Relation to other
laws.

The proposed rule contained a general
statement of NCUA's intent to preempt
state laws affecting the rates, terms and
conditions of loans and lines 'of credit to
Federal credit union members. The
proposal prompted many comments for
further guidance from NCUA in the area
of Federal preemption. Accordingly,
NCUA has developed a more detailed
explanation of its intent with respect to
preemption of state laws. The general
preemption language in the proposed
rule has been deleted and a completely
new preemption section has been placed
in the final rule (Section 701.21(b),
Relation to Other Laws). Section
701.21(b) is a five part explanation of the
extent to which the Federal Credit
Union Act and NCUA's regulations
preempt other laws affecting loans and
lines of eredit offered by Federal credit
unions.

Sections 701.21{b) (1)~{3) establish
three "baskets" for preemption
purposes:

First, pursuant to § 701.21(b)(1),
provisions of state law affecting rates,
terms of repayment and other conditions

of FCU lending are preempted. This
section sets forth a list of areas that are
specifically preemepted. Included are
state laws affecting rate of interest
amount of finance charge, use of and
limits on variable rate credit, maturity
limits and other terms of repayment, and
various other conditions. It is noted that
the list is exemplary only. It is not
intended to be nor should it be
considered exhaustive.

Second, § 701.21(b)(2) clarifies that
certain areas of state law not affecting
rate and terms of repayment are not
preempted. Included are state laws
concerning insurance, creation of -
security interests and property transfers.
Also, certain areas that the FCU Act and
NCUA's regulations traditionally have
not addressed are not preempted, such
as state imposed limits on collection
costs and state law “plain English"
requirements. This assumes, of course,
in the case of state regulations that the
regulatory body has received a proper
legislative grant of jurisdiction over
FCU's. Also, in the event of a conflict
between this section and 701.21(bj(1), it
is NCUA's intent that § 701.21(b)(1) will
prevail.

Third, § 701.21(b)(3) clarifies that in
those cases where a Federal law other
than the FCU Act, for example the
Federal Truth In Lending Act or the
Federal Equal Credit Opportunity Act,
establishes its own standards for
determining preemption of state laws,
FCU'’s should generally look to those
standards in determining preemption
issues. Again, however, if a conflict
exists between this section and
§ 701.21(b)(1), it is the NCUA Board's
intent that (b)(1) prevail. Thus, for
example, if a state law or regulation
imposes a stricter standard than the
Federal Truth In Lending Act and
Regulation Z for advance notification to
the customer of a change in the rate on a
variable rate account, that state
requirement would be preempted by
§ 701.21(b)(i)(A)(3) which preempts state
law limiting “the manner or timing of
notifying the borrower of a change in
interest rates.” The FCU would, of
course, continue to be required to meet
all relevant notice and disclosure
requirements of the Federal Truth In
Lending Act and Regulation Z.

Section 701.21(b)(4] clarifies that,
unless otherwise agreed, the NCUA
Board retains exclusive examination
and enforcement jurisdiction over
FCU's. Section 701.21(b)(5) defines
"state law" for purposes of § 701.21(b) to
include the constitution, laws,
regulations and judicial decisions of any
state, the District of Columbia, the
several territories and possessions of

the U.S., and the Commonwealth of

“Puerto Rico.

Loans and Lines of Credit Distinguished

The proposed rule used the term
“loan” in a broad sense to encompass
both loans and extensions of credit
under a line of credit. Several
commenters noted that this resulted in
confusion over whether certain statutory
requirements affecting loans also are
intended by regulation to apply to lines
of credit; for example, the general 12
year maturity limit and the collateral
limits and other limits on longer term
loans only apply, on the face of the
statute, to loans. It was not the Board's
intent to extend these limits by
regulation to lines of credit, Thus, for
example, a home equity-secured line of
credit is not subject to statutory or
regulatory limits on maturity and lien
priority. To avoid confusion, the final
rule has been revised so that any
provisions that apply to both loans and
lines of credit either specifically mention
both or use the broader term "extension
of credit.”

The fact that the Board has chesen not
to subject lines of credit to the statutory
limits on maturity and collateralization
should not be taken to mean that these
considerations are unimportant. Rather,
for any Federal credit union that offers
lines of credit, it is the responsibility of
the board of directors to establish
lending policies that reflect careful
consideration of the duration of lines of
credit and the amount and type of
collateral to be required.

Prokibited Fees

The vast majority of the commenters
supported the provision of the proposed
rule that would prohibit an official or
employee cf an FCU, or any immediate
family member of such an individual,
from receiving any fee, commission or
other compensation in connection with
procuring or insuring a loan or line of
credit, The provision has been carried
over in the final rule, at § 701.21(c)(8).
As suggested by some commenters; a
definition of "immediate family
member” has been added. The term is
defined as “a spouse, or child, parent,
grandchild, grandparent, brother or
sister, or the spouse of any such
individual." This is the same definition
used in a similar prohibition contained
in NCUA's regulations concerning FCU
investment activities (see 12 CFR 703.2{i)
and 703.4{e)).

15 Year Loans

Section 107(5){A)(ii) of the Act (12
U.S.C. 1757(5)(A)(ii)) authorizes certain
second mortgage and mobile home loans
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to be made with maturities up to 15
years, nothwithstanding the general 12
year maturity limit on other loans.
NCUA's previous regulations have not
addressed this authority. In order to
improve the utility of the regulation, a
section was added to the proposal
explaining the authority. The
commenters agreed and the explanation
has been carried over in § 701.21(f) of
the final rule. Also, as proposed, the
regulation allows certain first mortgage
loans with maturities of up to 15 years
pursuant to this authority without regard
to the additional statutory and
regulatory limits affecting longer term
(up to 40 years) first mortgages. Thus,
where the member has no mortgage on
the home the member currently resides
in, a first mortgage home equity loan of
up to 15 years may be made pursuant to
this authority. To clarify the purpose of
this authority, the relevant language of
the final § 701.21(f) is limited to
nonpurchase money first mortgages. The
Board believes this additional authority
is clearly consistent with the statutory
purpose and will provide home equity
loans to a greater number of members
while affording equal or stronger
security to the entire credit union. The
Board considered it necessary to
decline, however, to allow junior
mortgages (3rd, 4th and so on) pursuant
to this authority as suggested by some
commenters. Such loans may of course
be made, as authorized by the statute,
with maturities of up to 12 years.

Long Term Mortgage Loans

Section 107(5)(A)(i) of the Act (12
U.S.C. 1757(5)(A)(i)) authorizes FCU's to
make residential real estate loans to
members with maturities up to 30 years
or such longer periods as set by the
NCUA Board) if certain conditions are
met. NCUA's existing regulations have
implemented this authority through two
separate sections. Section 701.21-6 has
implemented the authority for fixed rate
mortgage loans, and § 701.21-6B has
implemented the authority for
adjustable rate mortgage loans. In the
proposed rule, NCUA combined and
suggested major simplification and other
changes to these sections. The
commenters supported these proposals,
which have been adopted in the final
rule at § 701.21(g) entitled Long Term
Mortgage Loans. First, the section does
not limit FCU’s to fixed rate and
adjustable rate mortgages. Thus, a full
range of alternative mortgages are
permitted so long as the FCU meets the
statutory requirements, i.e., that the loan
be secured by a first lien on a one to
four family dwelling that is or will be
the principal residence of the member/
horrower. Second, as proposed, virtually

all of the restrictive requirements of the
previous rules have been eliminated,
e.g., provisions concerning amortization,
percentage of assets limits, loan to value
ratios, and interest rate adjustments
(including choice of indexes). Also as
proposed, the final rule specifically
allows maturities of up to 40 years on
long term first mortgage loans.

The final regulation contains one
significant change from the proposal.
The proposed regulation would have
continued to require that FCU's use
standard forms, developed by the
Federal National Mortgage Association
and the Federal Home Loan Mortgage
Corporation, for all long term morigage
loans. This requirement was intended to
ensure, in light of the relative newness
of mortgage lending authority to FCU's
and the substantial proposed
deregulation of this authority, that FCU
mortgage loans be made in a financially
and legally sound manner. The
commenters supported the intent of this
proposal, but many suggested that it
unnecessarily restricted FCU's, by
precluding other standard applications,
notes and security instruments (those
developed by the Federal Housing
Administration and the Veterans
Administration for use in their loan
programs) and by precluding FCU's from
developing forms tailored to their
particular locale and the needs of their
membership. Accordingly the final rule
has been revised to allow applications
notes and security instruments that
either {i) have been developed by
FNMA, FHLMC, FHA or VA, or (ii) have
been reviewed by legal counsel and are
supported by a current opinion attesting
to their compliance with relevant local,
state and Federal laws.

Business Relationship With Mortgage
Lender

NCUA'’s previous regulations contain
a section authorizing, and setting limits
on, FCU involvement with third party
mortgage lenders for the purpose of
making mortgage loans available to the
FCU'’s members. NCUA proposed to
repeal this regulation, thus allowing
such activity to be governed by NCUA's
less restrictive regulation concerning
general group purchasing activities (12
CFR Part 721). The majority of
commenters agreed with this proposal,
and accordingly the provisions
concerning business relationship with
other mortgage lenders are not included
in the final rule.
Loan Participation and Eligible
Obligations

Finally, as proposed, the last two
parts of NCUA's previous lending
regulations, § 701.21-7 (Loan

Participation) and § 701.21-8 (Purchase,
Sale, and Pledge of Eligible Obligations),
are unaffected by these final rules, with
the exception of certain proposed
conforming amendments and
appropriate renumbering of the sections.
In the interest of expediting the revision
of the more important regulations,
substantive review of these sections has
been reserved for a later date.

Regulatory Procedures
Regulatory Flexibility Act

The NCUA Board hereby certifies that
these final rules will not have a
significant economic impact on a
substantial number of small credit
unions because the rules increase their
management flexibility, increase their
competitive position and reduce their
paperwork burdens. Therefore, a
Regulatory Flexibility Analysis is not
required.

List of Subjects in 12 CFR Part 701 -

Credit Unions, Mortgages.

Authority: 12 U.S.C. 1757, 1766(a), and
1789(a)(11).

By the National Credit Union
Administration Board on the 25th day of July,
1964,

Rosemary Brady,
Secretary of the Board.

PART 701—[AMENDED]

Accordingly, NCUA's rules and
regulations are amended as follows:

1. Section 701.21 is added to read as
follows: a

§701.21 Loans to members and lines o
credit to members. :

(a) Statement of scope and purpose.
This section complements the provisions
of section 107(5) of the Federal Credit
Union Act (12 U.S.C. 1757(5)) authorizing
Federal credit unions to make loans to
members and issue lines of credit
(including credit cards) to members.
Section 107(5) of the Act contains
certain limitations on matters such as
loan maturity, rate of interest, security,
and prepayment penalties. The primary
purpose of this section is to interpret
and implement the provisions of the Act.
In addition, this section states the
NCUA Board's intent concerning
preemption of state laws, and expands
the authority of Federal credit unions to
enforce due-on-sale clauses in real
property loans. Also, while this section
generally applies to Federal credit
unions only, its provisions may be
utilized by state charterad credit unions
with respect to alternative mortgage
transactions in accordance with Title
VI of Pub. L. 97-230. Finally, it is noted
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that this section does not apply to loans
by Federal credit unions to other credit
unions (although certain statutory
limitations in section 107 of the Act
apply), nor to loans to credit union
organizations (which are governed by
section 107(5)(D) of the Act and § 701.27
of NCUA's regulations),

(b) Relation to other laws.—(1)
Preemption of state laws. Section 701.21
is promulgated pursuant to the NCUA’s
Board's exclusive authority as set forth
in section 107(5) of the Federal Credit
Union Act (12 U.S.C 1757(5)) to regulate
the rates, terms of repayment and other
conditions of Federal credit union loans
and lines of credit {including credit
cards) to members. This exercise of the
Board's authority preempts any state
law purporting to limit or affect:

(i) (A) Rates of interest and amounts
of finance charges, including:

(1) The frequency or the increments
by which a variable interest rate may be
changed;

(2) The index to which a variable
interest rate may be tied;

(3) The manner or timing of notifying
the borrower of a change in interest
rate;

(4) The authority to increase the
interest rate on an existing balance;

(B) Late charges; and

(C) Closing costs, application,
origination, or other fees;

(ii) Terms of repayment, including:

(A) The maturity of loans and lines of
credit;

(B) The amount, uniformity, and
frequency of payments, including the
accrual of unpaid interest if payments
are insufficient to pay all interest due;

(C) Balloon payments; and

(D) Prepayment limits;

(iii) Conditions related to:

(A) The amount of the loan or line of '
credit; =30

(B) The purpose of the loan or line of
credit;

(C) The type or amount of security
and the relation of the value of the
security to the amount of the loan or line
of credit;

(D) Eligible borrowers; and

(E) The imposition and enforcement of
liens on the shares of borrowers and
accommodation parties.

(2) Matters not preempted. Except as
provided by paragraph (b)(1) of this
section, it is not the Board's intent to
preempt state laws that do not affect
rates, terms of repayment and other
conditions described above concerning
loans and lines of credit, for example:

(i) Insurance laws;

(ii) Laws related to transfer of and
security interests in real and personal
property (see, however, paragraph (g)(6)

of this section concerning the use and
exercise of due-on-sale clauses);

(iii) Conditions related to:

(A) Collection costs and attorneys’
fees;

(B) Requirements that consumer
lending documents be in “plain
language;" and

(C) The circumstances in which a
borrower may be declared in default
and may cure default.

(8) Other Federal law. Except as
provided by paragraph (b)(1) of this
section, it is not the Board's intent to
preempt state laws affecting aspects of
credit transactions that are primarily
regulated by Federal law other than the
Federal Credit Union Act, for example,
state laws concering credit cost
disclosure requirements, credit
discrimination, credit reporting
practices, unfair credit practices, and
debt collection practices. Applicability
of state law in these instances should be
determined pursuant to the preemption
standards of the relevant Federal law
and regulations.

(4) Examination and Enforcement.
Except as otherwise agreed by the
NCUA Board, the Board retains
exclusive examination and
administrative enforcement jurisdiction
over Federal credit unigns. Violations of
Federal or applicable state laws related
to the lending activities of a Federal
credit union should be referred to the
appropriate NCUA regional office.

(5) Definition of State Law. For
purposes of paragraph (b) of this section
“state law" means the constitution,
laws, regulations and judicial decisions
of any state, the District of Columbia,
the several territories and possessions
of the United States, and the
Commonwealth of Puerto Rico.

(¢) General Rules. (1) Scope. The

following general rules apply to all loans

to members and, where indicated, all
lines of credit (including credit cards) to
members, except as otherwise provided
in the remaining provisions of section
701.21.

(2) Written policies. The board of
directors of each Federal credit union
shall establish written policies for loans
and lines of credit consistent with the
relevant provisions of the Act, NCUA's
regulations, and other applicable laws
and regulations.

(3) Credit application. Consistent with
policies established by the board of
directors, the credit committee or loan
officer shall ensure that a credit
application is kept on file for each
borrower supporting the decision to
make a loan or establish a line of credit.

(4) Maturity. The maturity of a loan to
a member may not exceed 12 years.
Lines of credit are not subject to a

statutory or regulatory maturity limit.
Amortization of line of credit balances
and the type and amount of security on
any line of credit shall be as determined
by contract between the Federal credit
union and the member/borrower.

(5) Ten percent limit, No loan or line
of credit advance may be made to any
member if such loan or advance would
cause that member to be indebted to the
Federal credit union upon loans and
advances made to the member in an
aggregate amount exceeding 10% of the
credit union’s total unimpaired shares
and surplus.

(6) Early payment. A member may
repay a loan, or outstanding balance on
a line of credit, prior to maturity in
whole or in part on any business day
without penalty.

{7) Loan interest rates. (i) General.
Except when a higher maximum rate is
provided for in paragraph (c){7)(ii) of
this section, a Federal credit union may
extend credit to its members at rates not
to exceed 15 percent per year on the
unpaid balance inclusive of all finance
charges. Variable rates are permitted on
the condition that the effective rate over
the term of the loan (or line of credit)
does not exceed the maximum
permissible rate.

(ii) Temporary Rates. (A)
Authorization. Effective May 12, 1980, a
Federal credit union may extend credit
to its members at rates not to exceed 21
percent per year on the unpaid balance
inclusive of all finance charges. This
authority does not abrogate contractual
provisions requiring a lower rate.

(B) Expiration. After January 15, 1986,
or as otherwise ordered by the NCUA
Board, the maximum rate on Federal
credit union extensions of credit to
members shall revert to 15 percent per
year. Rates in excess of 15 percent per
year (in the discretion of the Federal
credit union and as provided in the
credit agreement) but not greater than 21
percent per year may be charged on
loans and line of credit balances
existing before January 26, 1986. Rates in
excess of 15 percent per year shall not
be charged on line of credit advances
made after January 25, 1986.

(8) Prohibited Fees. A Federal credit
union shall not make any loan or extend
any line of credit if, either directly or
indirectly, any commission, fee or other
compensation is to be received by any
of the credit union's directors, officials,
committee members or employees, or
any immediate family members of such
individuals, for procuring or insuring the
loan. For purposes of this section
“immediate family member” means a
spouse, or a child, parent, grandchild,
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grandparent, brother or sister, or the
spouse of any such individual.

(d) Loans and Lines of Credit to
Officials. (1) Purpose. Sections 107(5)(A)
(iv) and (v) of the Act require the
approval of the board of directors of the
Federal credit union in any case where
the aggregate of loans to an official and
loans on which that official serves as
endorser or guarantor exceeds $10,000
plus pledged shares. This paragraph
implements the requirement by
establishing procedures for determining
whether board of directors’s approval is
required. The section also prohibits
preferential treatment of officials.

(2) Official. An “official" is any
member of the board of directors, credit
committee or supervisory committee.

(3) Initial approval. All applications
for loans er lines of credit on which an
official will be either a direct obligor or
an endorser, cosigner or guarantor shall
be initially acted upon by either the
board of directors, the credit committee
or a loan officer, as specified in the
Federal credit union's bylaws.

(4) Board of Directors' Review. The
board of directors shall, in any case
review and approve or deny and
application on which an official is a
direct obligor, or endorser, cosigner or
guarantor if the following computation
produces a total in excess of $10,000:

(i) Add:

(A) The amount of the current
application.

(B) The outstanding balances of loans,
including the used portion of an
approved line of credit, extended to or
endorsed, cosigned or guaranteed by the
official.

(C) The total unused portion of
approved lines of credit extended to or
endorsed, cosigned or guaranteed by the
official.

(ii) From the above total subtract:

(A) The amount of shares pledged by
the official on loans or lines of credit
extended to or endorsed, cosigned or
guaranteed by the official.

(B) The amount of shares to be
pledged by the official on the loan or
line of credit applied for.

(5) Nonpreferential Treatment. The
rates, terms and conditions of any loan
or line of credit made to an official, or
on which an official is an endorser or
guarantor, shall not be more favorable
than the rates, terms and conditions for
comparable loans or lines of credit to
any other credit union member.

(e) Insured, Guaranteed and Advance
Commitment Loans. A loan secured by
the insurance or guarantee of, or with an
advance commitment to purchase the
loan by, the Federal Government, a
State government, or any agency of
either, may be made for the maturity

and under the terms and conditions,
including rate of interest, specified in
the law, regulations or program under
which the insurance, guarantee or
commitment is provided.

(f) 16 Year Loans. Notwithstanding the
general 12 year maturity limit on loans
to members, a Federal credit union may
make loans with maturities of up to 15
years in the case of (1) a loan to finance
the purchase of a mobile home if the
mobile home will be used as the
member-borrower's residence and the
loan is secured by a first lien on the
mobile home and (2) a second mortgage
loan (or a non-purchase money first
mortgage loan in the case of a residence
on which there is no existing first
mortgage) if the loan is secured by a
residential dwelling which is the
residence of the member-borrower.

(g) Long-Term Morigage Loans. (1)
Authority. A Federal credit union may
make residential real estate loans to
members, with maturities of up to 40
years, or such longer period as may be
permitted by the NCUA Board on a
case-by-case basis, subject to the
conditions of this paragraph.

(2) Statutory Limits. The loan shall be
made on a one to four family dwelling
that is or will be the principal residence
of the member-borrower and the loan

- shall be secured by a perfected first lien

in favor of the credit union on such
dwelling {or a perfected first security
interest in the case of either a
residential cooperative or a leasehold or
ground rent estate).

(8) Loan Application. The loan
application shall be a completed
standard Federal Housing
Administration, Veterans
Administration, Federal Home Loan
Mortgage Corporation, Federal National
Mortgage Association or Federal Home
Loan Mortgage Corporation/Federal
National Mortgage Association
application form. In lieu of use of a
standard application the Federal credit
union may have a current attorney’s
opinion on file stating that the forms in
use meet the requirements of applicable
Federal, state and local laws.

(4) Security Instrument and Note, The
security instrument and note shall be
executed on the most current version of
the FHA, VA, FHLMC, FNMA, or
FHLMC/FNMA Uniform Instruments for
the jurisdiction in which the property is
located. No prepayment penalty shall be
allowed, although a Federal credit union
may require that any partial
prepayments be made on the date
monthly installments are due and be in
the amount of that part of one or more
monthly installments that would be
applicable to principal. In lieu of use of
a standard security instrument and note,

the Federal credit union may have a
current attorney’s opinion on file stating
that the security instrument and note in
use meet the requirements of applicable
Federal, state and local laws.

(5) First Lien, Territorial Limits. The
loan shall be secured by a perfected first
lien or first security interest in favor of
the credit union supported by a properly
executed and recorded security
instrument. No loan shall be secured by
a residence located outside the United
States of America, its territories and
possessions, or the Commonwealth of
Puerto Rico.

(6) Due-On-Sale Clauses. (i) Except as
otherwise provided herein, the exercise
of a due-on-sale clause by & Federal
credit union is governed exclusively by
section 341 of Public Law 97-320 and by
any regulations issued by the Federal
Home Loan Bank Board implementing
section 341.

(ii) In the case of a contract involving
a long-term (greater than twelve years),
fixed rate first mortgage loan which was
made or assumed, including a transfer of
the liened property subject to the loan,
during the period beginning on the date
a State adopted a constitutional
provision or statute prohibiting the
exercise of due-on-sale clauses, or the
date on which the highest court of such
state has rendered a decision (or if the
highest court has not so decided, the .
date on which the next highest court has
rendered a decision resulting in a final
judgment if such decision applies
statewide) prohibiting such exercise,
and ending on October 15, 1982, a
Federal credit union may exercise a due-
on-sale clause in the case of a transfer
which occurs on or after November 18,
1982, unless exercise of the due-on-sale
clause would be based on any of the
following:

(A) The creation of a lien or other
encumbrance subordinate to the lender's
security instrument which does not
relate to a transfer of rights of
occupancy in the property;

(B) The creation of a purchase money
security interest for household
appliances;

(C) A transfer by devise, descent, or
operation of law on the death of a joint
tenant or tenant by the entirety;

(D) The granting of a leasehold
interest of 3 years or less not containing
an option to purchase;

(E) A transfer to a relative resulting
from the death of a borrower;

(F) A transfer where the spouse or
children of the borrower become an
owner of the property;

(G) A transfer resulting from a decree
of a dissolution of marriage, a legal
separation agreement, or from an
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incidental property settlement
agreement, by which the spouse of the
borrower becomes an owner of the
property;

(H) A transfer into an inter vivos trust
in which the borrower is and remains a
beneficiary and which does not relate to
a transfer of rights of cccupancy in the
property: or

(I) Any other transfer or disposition
described in regulations promulgated by
the Federal Home Loan Bank Board.

§§ 701.21-1 through 701.21-6B [Removed]

2. Sections 701.21-1 through 701.21-6B
are removed.

§§ 701.22 and 701.23 [Redesignated from
§§ 701.21-7 and 701.21-8]

3. Existing §§ 701.21-7 and 701.21-8
are redesignated as §§ 701.22 and
701.23, respectively.

§701.22 [Amended]

4. Redesignated § 701.22 is amended
by removing paragraph (b)(2) and
redesignating paragraph (b)(4) as new
paragraph (b)(3).

§701.23 [Amended]

4. Redesignated § 701.23 is amended
by removing the reference in
§ 701.23(b)(1)(iv] to “section 701.21-6"
and inserting in lieu thereof “section
701.21(g)", and by removing the last
sentence of section 701.23(b)(1)(iv).

[FR Doc. 84-20276 Filed 7-31-8%; 6:45 am]
BILLING CODE 7535-01-M

——— —

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14CFR Part 71

[Airspace Docket No. 84-AWA-5]

[Aiteration of VOR Federal Airways;
Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTION: Correction to final rule.

SUMMARY: An error was discovered in
the description of new VOR Federal
Airway V-407 published in the Federal
Register on July 3, 1984 (49 FR 27299) for
the airway segment between Lufkin, TX,
and Shreveport, LA. This action corrects
that error.

EFFECTIVE DATE: 0901 GMT, August 30,
1984. ¥

FOR FURTHER INFORMATION CONTACT:
Brent A. Fernald, Airspace and Air
Traffic Rules Branch (AAT-230),
Airspace-Rules and Aeronautical
Information Division, Air Traffic
Service, Federal Aviation

Administration, 800 Independence
Avenue, SW., Washington, D.C. 20591;
telephone: (202) 426-8783.

SUPPLEMENTARY INFORMATION:
History

Federal Register Document 84-17581
was published on July 3, 1984, which
amended the descriptions of several
VOR Federal Airwayes located in the
vicinity of Houston, TX. A mistake was
discovered in the description of new
airway V-407 for the airway segment
between Lufkin, TX, and Shreveport,
LA, and this action corrects that error.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, It, therefore (1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

VOR Federal airways, Aviation
safety.

Adoption of the Correction

PART 71—[AMENDED]

Accordingly, pursuant to the authority
delegated to me, Federal Register
Document 84-17581, as published in the
Federal Register on July 3, 1984, (49 FR
272989) is corrected in § 71.123 under V-
407 by deleting the words “Lufkin, TX;
to Shreveport, LA." and substituting the
words “Lufkin, TX; INT Lufkin 032" and
Shreveport, LA, 184" radials; to
Shreveport.”

(Secs. 307(a) and 313(a), Federal Aviation Act
of 1958 (49 U.S.C. 1348(a) and 1354(a)); (49
U.S.C. 108(g) (Revised, Pub. L, 97449, January
12, 1983)); and {14 CFR 11.69)

Issued in Washington, D.C. on July 25, 1984,

John W. Baier,

Acting Menager, Airspace-Rules and
Aeronautical Information Division.
[FR Doc. 84-20230 Filed 7-31-84; 8:45 am)]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 84-ACE-02]

Alteration of Transition Area; Lebanon,
MO

Correction

In FR Doc, 84~17995 appearing on
page 27927 in the issue of Monday, July
9, 1984, make the following correction.

In the second column, under the
heading “Lebanon, Missouri" line 8,
“Latitude 37°34’37"” N.;" should read
“Latitude 37°34'17" N.i"".

BILLING CODE 1505-01-M

DEPARTMENT OF HEALTH AND
HUMARN SERVICES

Food and Drug Administration
21 CFR Part 14

Allergenic Products Advisory
Committee; Establishment

AGENCY: Food and Drug Administration.
ACTION: Final rule.

suMMARY: The Food and Drug
Administration (FDA) is announcing the
establishment by the Secretary of
Health and Human Services of the
Allergenic Products Advisory
Committee in FDA's Center for Drugs
and Biologics. In a notice published
elsewhere in this issue of the Federal
Register, FDA asks for nominations for
membership on this committee. This
document adds to the agency's list of
standing advisory committees.

DATES: This rule is effective August 31,
1984, authority for the committee being
established will end on July 9, 1986,
unless the Secretary formally
determines that renewal is in the public
interest.

FOR FURTHER INFORMATION CONTACT:
Richard L. Schmidt, Committee
Management Office (HFA-306), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-443—
2765.

SUPPLEMENTARY INFORMATION: Under
the Federal Advisory Commitiee Act of
October 8, 1972 (Pub. L. 92-463) and

§ 14.40(b) (21 CFR 14.40(b)), FDA is
announcing the establishment by the
Secretary of Health and Human Services
of the Allergenic Products Advisory
Committee.

The committee will review and
evaluate available data concerning the
safety, effectiveness, and adequacy of
labeling of allergenic biological products
or materials that are administered to
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humans for the diagnosis, prevention, or
treatment of allergies and allergic
diseases, and advise the Secretary, the
Assistant Secretary for Health, and the
Commissioner of Food and Drugs of its
findings regarding the affirmation or
revocaltion of biological product
licenses; on the safety, effectiveness,
and labeling of the products; on clinical
and laboratory studies on such products;
on amendments or revisions to
regulations governing the manufacture,
testing, and licensing of allergenic
biological products; and on the quality
and relevance of FDA’s research
programs which provide the scientific
support for regulating these agents.

List of Subjects in 21 CFR Part 14

Administrative practice and
procedure, Advisory committees,
Biological products, Allergenic products.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 701(a), 52
Stat. 1055 (21 U.S.C. 371(a))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10), Part 14
is amended in § 14.100 by adding
paragraph (b)(1)(i) to read as follows:

PART 14—PUBLIC HEARING BEFORE
A PUBLIC ADVISORY COMMITTEE

§14.100 Uist of standing advisory
committees.

- - L3 .

(b)a)* **

(i) Allergenic Products Advisory
Committee. (a) Date established: July 9,
1984,

(b) Function: Reviews and evaluates
available data concerning safety and
effectiveness of allergenic biological
products intended for use in the
diagnosis, prevention, or treatment of
human diseases.

. * - . .

Effective date. Because this is a
technical conforming amendment to Part
14, the Commissioner of Food and Drugs
finds that there is good cause for the
rule to be effective immediately upon
publication in the Federal Register
August 1, 1984,

(Sec. 701(a), 52 Stat. 1055 (21 U.S.C. 371(a)))
Dated: July 26, 1984,

William F. Randolph,

Acting Associate Commissioner for
Regulatory Affairs.

{FR Doc. 84-20236 Filed 7-31-84: 8:45 am|
EILLING CODE 4180-01-M

21CFR Part 178
[Docket No. 82N-0342]

Indirect Food Additives; Adjuvants,
Production Aids, and Sanitizers;
Colorants for Polymers; Recpening of
Comment Period

AGENCY: Food and Drug Administration.

AcTioN: Final rule; reopening of
comment period.

SUMMARY: The Food and Drug
Administration (FDA) is reopening the
comment period for submitting
comments on its food additive
regulation that established a category
called “colorants for polymers” for
coloring agents used in polymeric food-
contact materials. FDA is taking this
action in response to an industry
request.

DATE: Comments by August 10, 1984.

FOR FURTHER INFORMATION CONTACT:
Mary W. Lipien, Center for Food Safety
and Applied Nutrition (HFF-334), Food
and Drug Administration, 200 C St. SW.,
Washingten, DC 20204, 202-472-5740.

SUPPLEMENTARY INFORMATION: In the
Federal Register of June 8, 1972 (37 FR
11255), FDA published a proposed
regulation entitled “Colorants for
plastics” that would establish a section
in the Code of Federal Regulations for
coloring agents used in plastics intended
for food-contact use. In the Federal
Register of October 14, 1983 (48 FR
46773), FDA published a final rule that
established § 178.3297 Colorants for
polymers (21 CFR 178.3297). (See that
document for discussion of the issue.)
Because considerable time had
elapsed between the 1872 proposal and
publication of the final rule, the agency
provided a 30-day period for interested
persons to comment on any aspect of
the final rule, The agency stated that it
would consider making revisions in the
final regulation based upon comments
received. FDA received a request to
extend the comment period. In the
Federal Register of June 22, 1984 (49 FR
25630), FDA reopened the comment
period and provided for submission of
comments on or before July 23, 1984.
FDA has received a request on behalf
of the Society of the Plastics Indusiry,
Inc. (SPI), to hold the comment period
open until August 10, 1984, The
additional time would allow a task force
of SPI's Food, Drug and Cosmetic
Packaging Materials Committee to
prepare comments on the final rule that
take into account the range of views
held by members of this industry on the
subject. SPI believed that keeping the
comment period open until August 10,

1984, would allow time to complete its
membership-approval process,

FDA has evaluated the request, and
concludes that it is appropriate to
reopen the comment period as
requested. The agency believes that
allowing SPI the additional time
requested will result in information that
is more useful. The agency also wishes
to ensure that other interested parties
have the same additional time to
comment on this final rule. Therefore,
FDA is reopening the comment period to
August 10, 1984,

List of Subjects in 21 CFR Part 178

Food additives, Food packaging,
Sanitizing sclutions.

Interested persons may, on or before
August 10, 1984, submit to the Dockets
Management Branch (address above)
written comments regarding this final
rule. Two copies of any comments are to
be submitted, except that individuals
may submit one copy. Comments are to
be identified with the docket number
found in brackets in the heading of this
document. Received comments may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

Dated: July 26, 1984.

William F. Randolph,

Acting Associate Commissicner for
Regulatory Affairs.

[FR Doc. 8420239 Filed 7-27-84; 1056 am)
BILLING CODE 4160-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 931

\

Approval of Permanent Program
Amendment and Removal of Condition
From the New Mexico Program

AGeNCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule.

SUMMARY: OSM is announcing the
approval of an amendment to the New
Mexico permanent regulatory program
submitted by New Mexico to satisfy a
condition imposed by the Secretary of
the Interior on the approval of the New
Mexico permanent regulatory program
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA). The
amendment submitted by New Mexico
on February 8, 1984, for the Secretary's
approval includes modifications to
regulations concerning bonding.
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After providing opportunity for public
comment and conducting a thorough
review of the program amendment in
accordance with 30 CFR 732.17, the
Secretary of the Interior has decided
that the amendment meets the
requirements of SMCRA and the Federal
regulations, with one exception
discussed below.

The Federal rules at 30 CFR Part 931
which codify decisions concerning the
New Mexico program are being
amended to implement these actions.
EFFECTIVE DATE: August 1, 1984.

ADDRESSES: Copies of the New Mexico
program and the Administrative record
on the New Mexico program are
available for public inspection and
copying during business hours at:.
Office of Surface Mining Reclamation
and Enforcement, Room 5124, 1100 L
Street NW.,, Washington, D.C. 20240.

Office of Surface Mining Reclamation
and Enforcement, Field Office, 219
Central Avenue NW., Albuquerque,
New Mexico 87102.

Energy and Minerals Department,
Division of Mining and Minerals, 525
Camino De Los Marquez, Santa Fe,
New Mexico, Telephone: (505) 827
5451.

FOR FURTHER INFORMATION CONTACT:

Robert Hagen, Field Office Director,

Office of Surface Mining, 219 Central

Avenue NW,, Albuquerque, New

Mexico 87102; Telephone: (505) 766~

1486.

SUPPLEMENTARY INFORMATION:
Background

On February 28, 1980, OSM received a
proposed regulatory program from the
State of New Mexico. On December 31,
1980, following a review of the proposed
program as outlined in 30 CFR Part 732,
the Secretary approved the proposed
program conditioned on the correction
of 12 minor deficiencies (45 FR 86459

Condition (j) is one the conditions
remaining on the New Mexico program,
On March 15, 1983, the State requested
an extension of the deadline for the
State to satisfy condition (j) pertaining
to the State's bonding regulations. The
Secretary on June 20, 1983, granted New
Mexico's request for an extension. The
new deadline was December 10, 1983,
four months after the promulgation of
revisions to the Federal rules on self-
bonding.

I. Submission of Program Amendments

On February 8, 1984, the State of New
Mexico submitted to OSM an
amendment to its permanent regulatory
program intended to satisfy condition
(i). The amendment consists of five

sections. The first section is a repeal of
Parts 14, 15, 16, 17 and 18 of Chapter ] of
Rule 80-1 pertaining to bond and
insurance requirement for surface coal
mining and reclamation operations. The
second section is the withdrawal of 19
definitions relating to bonding from Part
1 of Chapter A of Rule 80-1. The third
portion of the amendment is the addition
of 10 definitions relating to bonding to
Part 1 of Chapter A of Rule 80-1. The
fourth section of the amendment is the
addition of language at Part 14 of
Chapter ] of Rule 80-1 to replace the
repealed language discussed above. The
last section of the amendment is a
revision to the index of Rule 80-1
reflecting the above changes. The
amendmentis intended to implement
State program counterparts to the
Federal regulations at 30 CFR Part 800
relating to bonding.

On March 2, 1984, OSM anncunced
receipt of the proposed amendment, a
public comment period and opportunity
for a public hearing (49 FR 7836). Since
no requests were made, the public
hearing scheduled for March 27, 1984
was not held. The public comment
period ended on April 2, 1984,

I1. Secretary’s Findings
A. General Findings

The Secretary finds, in accordance
with SMCRA and 30 CFR 732.17, that the
amendment submitted by New Mexico
on February 8, 1984, meets the
requirements of SMCRA and the Federal
regulations with one exception
discussed below. Only those provisions
of particular interest or concern are
discussed in the specific findings which
follow. Unless specifically stated, the
Secretary approves the revisions to the
New Mexico regulations, Discussion of
only those provisions for which specific
findings are made does not imply any
deficiency in any provision not
discussed. The provisions not
specifically discussed are found to be
consistent with the Act and no less
effective than the Federal regulations.
All of the provisions involved in the
amendment are cited at the end of this
notice in the amendatory language for
§ 931.15.

The amendment submitted by New
Mexico repeals Parts 14, 15, 16, 17 and
18 of the New Mexico surface coal
mining regulations which concern bond
and insurance requirements. Also,
certain definitions pertaining to bonding
are withdrawn. These are replaced by a
new set of bonding regulations,
including self-bonding rules, which
closely track recently published Federal
rules for bonding (48 FR 32932, July 19,
1983) and self-bonding (48 FR 36418,
August 10, 1983). ”

B. Findings on Regulatory Amendments

1. New Mexico has added a provision
at 14-10 to require the applicant to
provide, for the regulatory authority's
review, a8 bonding proposal to the
regulatory authority which shall include
all information required by the New
Mexico bonding rules. There is no
Federal counterpart to this rule.
However, the provision adds
requirements that will help to ensure
that the bonding rules will be
implemented as required. Therefore, the
Secretary finds this provision to be no
less effective than Federal requirements.

2. New Mexico requires as section 14—
21(c)(2)(ii) that fair market value of real
property used as collateral, be
determined by a qualified appraiser
previously approved by the regulatory
authority. Federal rule 30 CFR
800.21(c)(2)(ii) requires that the
appraisal be done by a certified
appraiser. The New Mexico requirement
is more specific than the Federal
requirement in assuring that the
appraisal is valid. The Secretary,
therefore, finds this provision to be no
less effective than the Federal provision.

3. New Mexico sections 14-21 (e}(1)
and (e)(2) diifer from the Federal
counterpart 30 CFR 800.21(e)(1), New
Mexico has expanded upon the Federal
requirement for determination of the fair
market value of collateral. The New
Mexico provisions mere clearly state
this requirement than do the Federal
rules. Also, New Mexico tracks 30 CFR
800.21(e)(2) in its section 14-21(e)(3)
assuring that “in no case shall the bond
value of collateral exceed the market
value." Therefore, the Secretary finds
the New Mexico provision to be no less
effective than Federal requirements,

4. New Mexico proposed at sections
14-23(a) and 14-23(b) to allow a
“separate guarantor” other than the
applicant's parent guarantor to
guarantee the self bond of an applicant.
This is less effective than 30 CFR
800.23({b) and 800.23(c) which allow a
written guarantee for an applicant's self
bond by the applicant’s parent
corporation only. As stated in the
preamble to the Federal rule at 48 FR
38425 (August 10, 1983):

Only a parent corporation that actually
owns or controls the applicant has the
necessary influence to affect management
decisions of the operator and is able to
supply quickly needed capital, labor or
expertise in case of problems.

Therefore, the Secretary finds the
phrase “or a separate guarantor” as
found in the first sentence of each of
proposed sections 14-23(a) and 14-23(b),
to be less effective than the Federal
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rules, 30 CER 800.23 (b) and (c). The
Secretary disapproves this phrase in the
New Mexico amendment but approves
the remainder of the amendment.
Disapproval and removal of this phrase
does not affect the acceptability or the
meaning of the remaining provisions.

5. Federal rule 30 CFR 800.23(e)(4)
provides that “if permitted under State
law, the indemnity agreement when
under forfeiture shall operate as a
judgment against those parties liable
under the indemnity agreement.” New
Mexico has omitted this sentence from
section 14-23(d)(4) of its proposed rules
because it is contrary to State law. The
Secretary finds this to be appropriate in
light of the wording of the Federal rule,
and no less effective than Federal
requirements,

6. New Mexico rule 14-80(d) allows
the regulatory authority to accept a
commitment to self-insure in lieu of a
certificate for a public liability insurance
policy, if the regulatory authority had
approved a self-bond for the applicant
in accordance with section 14-23. In the
course of its review of the proposed
New Mexico amendment, OSM
requested assurance from New Mexico
that the proposed seli-insurance rule
would be no less effective than Federal
rule 30 CFR 800.60(d). New Mexico
responded by pointing out that the New
Mexico law section 11(B) combined with
proposed sections 14-23(a) and 14-60(d),
establish definite criteria by which to
judge an applicant's ability to self-
insure,

The Secretary has determined that the
existing requirements of New Mexico's
Surface Mining Act section 11(B)
together with the proposed sections 14—
23 and 14-60 of the New Mexico surface
mining regulations are no less effective
than the Federal regulations at 30 CFR
800.60(d).

11, Public Comments

No comments were received on this
amendment.

V. Secretary’s Decision

The Secretary, based on the above
findings, is removing condition (j) from
the New Mexico State program approval
and approving the New Mexico
performance bond regulations submitted
as an amendment to the New Mexico
permanent program with the exception
of the phrase “or a separate guarantor"”
found in sections 14-23 (a) and (b). This
phrase is disapproved and must be
deleted from the New Mexico
regulations. The Federal rules at 30 CFR
Part 931 are being amended to
implement this decision.

V. Additional Determinations

1. Compliance With the National
Environmental Policy Act

The Secretary has determined that,
pursuant to section 702(d) of SMCRA, 30
U.S.C. 1292(d), no environmental impact
statement need be prepared on this

rulemaking.

2. Executive Order No. 12291 and the
Regulatory Flexibility Act

On August 28, 1981, the Office of
Management and Budget (OMB) granted
OSM an exemption from sections 3, 4, 7,
and 8 of Executive Order 122901 for
actions directly related to approval or
conditional approval of State regulatory
programs. Therefore, this action is
exempt from preparation of a Regulatory
Impact Analysis and regulatory review
by OMB.

The Department of the Interior has
determined that the rule will not have a
significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). This rule will not
impose any new requirements; rather, it
will ensure that existing requirements
established by SMCRA and the Federal
rules will be met by the State.

3. Paperwork Reduction Act

This rule does not contain information
collection requirements which require
approval by the Office of Management
and Budget under 44 U.S.C. 3507.

List of Subjects in 30 CFR Part 931

Coal mining, Intergovernmental
relations, Surface mining, Underground
mining.

Dated: July 26, 1984.
Garrey E. Carruthers,

Assistant Secretary, Land and Minerals
Management.

PART 931—NEW MEXICO

Part 831 of Title 30 is amended as
follows:
1. 30 CFR 931.11 is amended by

removing and reserving paragraph (j).

§9831.11 Conditions of the State program
approval.

(i) [Reserved]

2. 30 CFR 931.12 is amended by
revising the introductory text and
adding a new paragraph (p) to read as
follows:

§931.12 State program provisions
disapproved.

The following provisions referred to in
paragraphs (a)-{0) of this section of the
New Mexico permanent regulatory
program submission are hereby

disapproved to the extent indicated in
compliance with the February 26, 1980,
May 16, 1980, and August 15, 1980
opinions and orders of the U.S. District
Court for the District of Columbia in In
Re: Permanent Surface Mining
Regulation Litigation (Civil Action No.
79-1144).

(p) The following provisions of the
New Mexico permanent regulatory
program are hereby disapproved:
Sections 14-23(a) and 14-23(b) of the
New Mexico regulations are
disapproved to the extent that the
phrase in the first sentence of each
section states, “or a separate
guarantor.”

3. 30 CFR 931.15 is amended by adding
a new paragraph (c) as follows;

§931.15 Approval of amendments to State
regulatory program.

(c) The following amendments are
approved effective August 1, 1984:
Revisions to the New Mexico Surface
Coal Mining Regulations submitted
February 8, 1984: repealing Parts 14, 15,
16, 17 and 18 of Chapter ] Bond and
Insurance Requirements; withdrawing
certain related definitions in Part 1 of
Chapter A of Rule 80-1; adding certain
other related definitions to Part 1 of
Chapter A; adding a new Chapter ] Bond
and Insurance Requirements to Rule 80-
1 consisting of Part 14, with the
exception of the phrase "or a separate
guarantor" which appears in new
Chapter ] of 80-1 at sections 14-23(a)
and 14-23(b); and, amending the index
to Rule 80-1 to reflect the contents of
Chapter J.

Authority: Pub. L. 95-87, Surface Mining
Control and Reclamation Act of 1977 (30
U.S.C, 1201 et seq.).

[FR Doc. 84-20345 Filed 7-31-84; 8:45 am]
BILLING CODE 4310-05-M

VETERANS ADMINISTRATION
38 CFR Part 2

Delegations of Authority

AGENCY: Veterans Administration.
AcTION: Final regulation amendments.

SUMMARY: The Veterans Administration
is updating its delegations of authority
contained in 38 CFR Part 2, The
amendments are necessary to bring the
delegations up-to-date, In addition, the
Administrator is revoking the delegation
of authority to the Chief Benefits
Director, Deputy Chief Benefits Director,
or designee, to establish the maximum
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interest rates for VA guaranteed, Because this regulatory amendment §2.5 Delegation of authority to certify
insured, and direct loans made for revises rules concerning internal VA coples of documents, records, or papers In
homes, condominiums, and Veterans Administration files.

manufactured homes. These
amendments affect only the internal
management of the Veterans
Administration.

EFFECTIVE DATE: August 31, 1984.

FOR FURTHER INFORMATION CONTACT:
Celia Fasone, Paperwork Management
and Regulations Service (731), Veterans
Administration, 810 Vermont Avenue
NW, Washington, DC 20420; (202) 389~
2340.

SUPPLEMENTARY INFORMATION: 38 CFR
Part 2 consists of 8 general delegations
of authority and cross-references to all
delegations of authority located in
sections throughout title 38 CFR . This
amendment updates §§ 2.1 through 2.8,
the general delegations of authority. A
following amendment will update the
cross-references portion of part 2.

The Administrator is required by
sections 1803(c) and 1819(f) of title 38,
United States Code, to establish
maximum interest rates in accordance
with market conditions for VA
guaranteed, insured, and direct loans for
the purposes of acquiring homes,
manufactured homes, or condominiums.
In recent years, interest rates for all
types of loans have fluctuated
considerably based on the availability
of funds in the various capital markets.
This had required numerous changes in
the maximum allowable interest rates
for loans for the purposes of acquiring
homes and condominiums or
manufactured homes.

In 1981, the Administrator determined
that it would be more efficient,
operationally, to delegate the authority
to establish maximum interest rates for
the Loan Guaranty program to the Chief
Benefits Director, Deputy Chief Benefits
Director, or designee.

Since the VA interest rate is no longer
set in conjunction with the Department
of Housing and Urban Development, the
Administrator has decided that the
delegation of authority is no longer
appropriate and therefore is revoked.

Regulatory Flexibility Act/Executive
Order 12231

These amendments have been
reviewed pursuant to Executive Order
12291 and have been found not to come
within the term “rule” as defined in, and
made subject to, that order since this
change deals exclusively with a matter
concerning internal agency
management.

This final regulation also comes
within exceptions to the general VA
policy of prior publication of proposed
rules as contained in 38 CFR 1.12.

management, and only affects the
internal operations of the agency,
publication in proposed form is
considered unnecessary; therefore, the
amendment is excepted from the
requirement of proposed regulatory
development. This change is also not
subject to the requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601-
612, because a general naotice of
proposed rulemaking is not required and
will not be published {5 U.S.C. 601(2)).

Catalog of Federal Domestic Assistance
Numbers: 64.113, Veterans Housing—Direct
Loans and Advances, 84.114, Guaranteed and
Insured Loans, and 84.118, Veterans
Housing—Mobile Home Loans.

List of Subjects in 38 CFR Part 2

Authority delegations [government
agencies),

These amendments are adopted under
authority granted the Administrator by
sections 210(c), 212(a), 1803(c) and
1819(f) of title 38, U.S.C.

Approved: July 28, 1984.
Harry N. Walters,
Administrator.

PART 2—[{AMENDED]

Title 38 CFR Part 2, Delegations of
Authority, is amended as follows:

1. Section 2.1(b) is revised to read as
follows:

§ 2.1 Delegation of authority to empioyees
to issue subpoenas, etc.

- * - * -

(b) Designated positions: Inspector
General, Deputy Inspector General,
Asgistant Inspector General for
Investigation, Deputy Assistant
Inspector General for Investigation,
General Counsel, Deputy General
Counsel, Chairman, Board of Veterans
Appeals, Heads of regional offices and
centers having insurance activities,
regional office activities, or both.

L] . - * L4

§24 [Amended]

2. Section 2.4 is amended by changing
the title “Civil Service Commission' to
“Office of Personnel Management™; and
changing the title “Assistant
Administrator for Personnel" to
“Director, Office of Personnel and Labor
Relations”.

3.In § 2.5 paragraph (a) is revised and
paragraph (c} is added, so that the
added and revised material reads as
follows:

(a) Persons occupying or acting for the
following positions in the Office of the
General Counsel are authorized to
certify copies of public documents,
records, or papers belonging to or in the
files of the Veterans Administration for
the purposes of 38 U.S.C. 202: General
Counsel, Deputy General Counsel,
Assistant General Counsel, Deputy
Assistant General Counsel, and the
District Counsel for Puerto Rico.

- - - - .

(c) The person occupying or acling in
the position of Chairman, Board of
Veterans Apeals, is authorized to certify
copies of decisions, orders, subpoenas,
and other documents, records, or papers
issued by, belonging to, or in the files of
the Board for the purposes of 38 U.S.C.
202. (38 U.8.C. 210(c))

§2.8 [Amended]

4, Section 2.6 is amended as follows:

a. In paragraph (a)(6) the words
“Memorial Hospital” are changed fo
“Veterans Memorial Medical Center”.

b. In paragraph (b)(1] the word “his"
is changed to “his/her”. |

c. Paragraph (b](3) is removed.

d. In paragraph (c] the title
“Controller"” is changed to “Office of
Budget and Finance (Controller)” in the
title and to “Director, Office of Budget
and Finance (Controller)” in the text;
and the word "his" is changed ta “his/
her” in both places it appears in the text.

e. Paragraphs (d) and (e)(5) are
revised as set forth below.

f. In paragraph (e](8) the word “his" is
removed.

g. In paragraph ()(2} the words “he
deems” are changed to the word
“deemed".

§2.6 Administrator’s delegations of
authority to certain officials (38 U.S.C.
212(a)).

(d) Department heads and staff office
directors. Authority is delegated to the
head of each department and the
director of each staff office, and to any
officer or board designated by them, to
take appropriate action (other than
provided for in paragraph (e}){4)) in
connection with the collection of civil
claims by the VA for money or property,
as authorized in § 1.900, et seq.

(e] * o ow

(5) Pursuant to the provisions of the
Military Personnel and Civilian
Employees’ Claim Act of 1964, 31 U.S.C.
3721, as amended, the General Counsel,
Deputy General Counsel, Assistant
General Counsel (Professional Staff
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Group III), Deputy Assistant General
Counsel of said staff group, and District
Counsel or those authorized to act for
them, are authorized to settle and pay a
claim for not more than $25,000 made by
a civilian officer or employee of the
Veterans Administration for damage to,
or loss of, personal property incident to
his or her service, [Pub, L. 97-2286)

* * . »
§2.7 [Amended]

5. Section 2.7 is amended by changing
the word “he" to “the Administrator”

where itappears;in paragraph(a) and (b).

§28 [Amended]

8. Section 2.8 is amended by changing
the title “Chief Data Management
Director” to "'Director, Office of Data
Management and Telecommunications”
in paragraph (b).

[FR Doc. 84-20200 Filed 7-31-84; 845 an]
BILLING CODE 8320-01-M

POSTAL SERVICE
39 CFR Part 262

Records and Information Management
Definitions

AGENCY: Postal Service.
ACTION: Final rule.

sUMMARY: This final rule makes minor,
nonsubstantive amendments to certain
records and information management
definitions and adds some new
definitions. The purpose of the changes
and additions is to standardize these
definitions throughout the Postal
Service, so that consistent terminology
may be used by all postal employees.

EFFECTIVE DATE: August 31, 1984,

FOR FURTHER INFORMATION CONTACT:
Sheila Allen, (202) 245-5568.
SUPPLEMENTARY INFORMATION: The
Postal Service, which is in the process of
reviewing and enhancing its Records
and Information Management Program,
has determined that all Postal Service
employees need to use certain
terminology in a consistent fashion.
Accordingly, a new glossary of terms
has been developed and approved.

Some of the terms were considered to be
so basic and fundamental to the USPS
Records and Information Management
Program and its supporting regulations
as to be chosen for incorporation into
the Code of Federal Regulations. Some
of the terms already appear in the
current edition of 39 CFR. These have
been modified somewhat, but their
thrust remains intact. Other terms are
appearing for the first time.

List of Subjects in 39 CFR Part 262

Archives and records, Postal Service.

Accordingly, 39 CFR is amended as
follows:

In Title 39 CFR, revise Part 262 to read
as follows:

PART 262—RECORDS AND
INFORMATION MANAGEMENT
DEFINITIONS

Sec.

262.1 Purpose and scope.
262.2 Officials.

262.3 Information.

2624 Records.

262.5 Systems (Privacy).
262.6 Retention and disposal.
262.7 Non-Records.

Authority: 38 U.S.C, 401; 5 U.S.C. 552a.

§262.1 Purpose and scope.

This part contains the official
definition of those basic records and
information management terms that are
frequently used throughout Postal
Service regulations and directives.

§2622 Officials.

(a) Records Custodian. The
postmaster or other head of a facility
such as a postal data center, mailbag
depository, management sectional
center, district office, or regional
headquarters who maintains USPS
records, Department heads are the
custodians of records maintained at
Headquarters. Senior medical personnel
are the custodians of restricted medical
records maintained within Postal
facilities. PAR counselors are the
custodians of records pertaining to
program participants,

(b) Records Officer. The official
responsible for the retention, security,
and privacy of Postal Service records
with the power to authorize the
disclosure of such records and to order
their disposal by destruction or transfer;
included is the authority to issue records
management policy and to delegate or
take appropriate action if that policy is
not adhered to or if questions of
interpretation or procedure arise,

(c) Information System Executive. The
Postal Service official who prescribes
the existence of and the policies for an
information system; usually this is an
Assistant Postmaster General.

§ 262.3 Information.

Data combined with the knowledge of
its context and having the potential to
serve a Postal Service use.

{a) Sensitive Information. Information
which has been identified by the USPS
as Restricted or Critical.

(1) Critical Information. Information
that must be available in order that the
Postal Service effectively perform its

mission and meet legally assigned
responsibilities; and for which special
precautions are taken to ensure its
accuracy, relevance, timeliness and
completeness. This information, if lost,
would cause significant financial loss,
inconvenience or delay in performance
of the USPS mission.

(2) Restricted Information.
Information that has limitations placed
upon both its access within the Postal
Service and disclosure outside the
Postal Service consistent with the
Privacy and Freedom of Information
Acts.

(i) Restricted Mandatory. Information
that has limitations upon its internal
access and that may be disclosed only
in accordance with an Executive Order,
public law, or other Federal statute and
their supporting postal regulations.

(ii) Restricted Discretionary.
Information that has limitations upon its
internal access and that may be
withheld from external disclosure solely
in accordance with postal regulations,
consistent with the Freedom of
Information Act.

(b) Classified Information (National
Security). Information about the
national defense and foreign relations of
the United States that has been
determined under Executive Order 12356
to require protection against
unauthorized disclosure and has been so
designated.

§262.4 Records.

Recorded information, regardless of
media or physical characteristics,
developed or received by the U.S. Postal
Service in connection with the
transaction of its business and retained
in its custody; for machine-readable
records, a collection of logically related
data treated as a unit.

(a) Permanent Record. A record
determined by the USPS Records Officer
or the National Archives and Records
Service as having sufficient historical or
other value to warrant continued
preservation. (All other records are
considered temporary and must be
scheduled for disposal.)

(b) Cozporate Records. Those records
series that are designated by the
Records Officer as containing
information of legal, audit, obligatory or
archival value about events and
transactions of interest to the entire
corporate body of the Postal Service.
Corporate records are distinguished
from operational records, which have
value only in their day-to-day use, and
from precedential files, which have
value only as examples.
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(c) Active Record. A record that
contains information used for
conducting current business.

(d) Inactive Record. A record that
contains information which is not used
for conducting current business, but for
which the retention period has not yet
expired.

(e) Vital Records, Certain records
which must be available in the event of
a national emergency in order to ensure
the continuity of Postal Service
operations and the preservation of the
rights and interests of the Postal Service,
its employees, contractors and
customers. There are two types of vital
records: Emergency Operating Records
and Rights and Interests Records.

(1) Emergency Opercting Records.
Certain vital records necessary to
support essesntial functions of the Postal
Service during and immediately
following a national emergency.

(2) Rights and Interest Records.
Certain vilal records maintained to
ensure the preservation of the rights and
interests of the Postal Service, its
employees, contractors and customers.

§ 2625 Systems (Privacy).

(a) Privacy Act System of Records. A
Postal Service system containing
information about individuals, including
mailing lists, from which information is
retrieved by the name of an individual
or by some identifying number or
symbol assigned to the individual, such
as a Social Seecurity Account Number.

(b) Individual (Record Subject). A
living person. Does not include sole
proprietorships, partnerships or
corporations. A business firm identified
by the name of one or more persons is
not an individual,

§262.6 Retention and Disposal.

(a) Records Control Schedule. A
directive describing records series that
are maintained by components of the
Postal Service; it provides maintenance,
retention, transfer, and disposal
instructions for each series listed, and
serves as the autharity for Postal
officials to implement such instructions.

(b) Dispesal (Records). The
permanent removal of records or
information from Postal Service custody;
included are:

(1) Transfer to the National Archives.

(2) Donation to the Smithsonian
Institution, local museums or historical
societies.

(3) Sale as waste material.

(4) Discarding.

(5) Physical destruction.

(C) Retention Period. The authorized
length of time that a records series must
be kept before its disposal, usually
stated in terms of months or years, but

sometimes expressed as contingent
upon the occurrence of an event; usually
the retention period refers to the period
of time between the creation of a series
and its authorized disposal date;
however, in some cases it refers to the
length of time between the cutoff point
and the disposal date.

§ 262.7 Non-Records.

(a) Non-Record Material. Includes
blank forms and surplus publications,
handbooks, circulars, bulletins,
announcements, and other directives as
well as any material not directly
associated with the transaction of Postal
Service business.

(b) Personal Papers. Those materials
created or received during an
individual's period of employment with
the Postal Service which are of a purely
private or nonofficial character, or
which were neither created nor received
in connection with Postal Service
business.

W, Allen Sanders,

Associate General Counsel, Office of General
Law and Administration.

[FR Doc. 84-20232 Filed 7-31-84; 845 am)

BILLING CODE 7710-12-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[A-5-FRL-2643-7]

Approval and Promulgation of
implementation Pians; Wisconsin

AGENCY: U.S. Environmental Protection
Agency (USEPA).

ACTION: Final rulemaking.

SUMMARY: The USEPA announces final
approval of the Wisconsin ambient lead
standard and lead emission limitations,
as a portion of the State Implementation
Plan (SIP). In the March 16, 1984 (49 FR
9915), Federal Register, USEPA
proposed approval of the State ambient
lead standard and lead emission
limitations, with the understanding that
the State would fulfill its commitment to
adopt a reference test method to
measure compliance with the standard.
No public comments were received by
the Agency on this action, Therefore, in
today's Federal Register, USEPA
approves the Wisconsin ambient lead
standard and lead emission limitations
because they are consistent with all
applicable requirements of the Clean Air
Act (Act).

EFFECTIVE DATE: This final rulemaking
becomes effective on August 31, 1984,
ADPRESSES: Copies of this revision to
the Wisconsin SIP are available for

inspection at: The Office of the Federal

Register, 1100 L Street, N.W., Room 8401,

Washington, D.C. 20408.

Copies of the SIP revision, in addition
to other materials relating to this
rulemaking, are available for inspection
at the followng addresses: (It is
recommended that you telephone Anne
E. Tenner, at {312) 886-6036, before
visiting the Region V Office).

U.S. Environmental Protection Agency,
Region V, Air and Radiation Branch
(5AR-26), 230 South Dearborn Street,
Chicago, [llinois 60604

U.S. Environmental Protection Agency,
Public Information Reference Unit, 401
M Street, S.W., Washington, D.C.
20460

Wisconsin Department of Natural
Resources, Bureau of Air
Management, 101 South Webster,
Madison, Wisconsin 53707

FOR FURTHER INFORMATION CONTACT:
Anne E. Tenner, (312) 886-6036.

SUPPLEMENTARY INFORMATION: On
October 5, 1978, USEPA promulgated the
National Ambient Air Quality Standards
(NAAQS) for lead (43 FR 46258). Both
the primary and secondary standards
were set at a level of 1.5 micrograms of
lead per cubic meter of air (ug/m?%
maximum arithmetic mean, as averaged
over a calender quarter. Section
110(a)(1) of the Act requires each State
to submit a SIP which provides for the
attainment and maintenance of the
primary and secondary NAAQS.

The State of Wisconsin submitted the
State's ambient lead standard and
agsociated lead emission limitations to
USEPA on July 1, 1983, as a portion of
the SIP. Additional material was
submitted on October 13, 1983, These
rule changes were published in the
Wisconsin Administrative Register in
April, 1983, took effect on May 1, 1983.

The WDNR Board adopted the
ambient lead standard as contained in
Rule NR 155.03(7), Lead: Primary and
Secondary Standards, of the Wiscensin
Administrative Code (WAC), which
states:

The primary and secondary standards for
lead and its compounds, measured as
elemental lead, are: 1.5 micrograms per cubic
meter, maximum arithmetic mean averaged
over & calendar gquarter, as a constituent of
suspended particulate matter.

The WDNR Board also adopted Rule
NR 154.145 of the WAC, Control of Lead
Emissions, which states:

(1) Genercl Limitations:

No person may cause, allow or permit
emissions into the ambient air of lead or lead
compounds which substantially contribute to
the exceeding of an air standard or
increment, or which creates air pollution.
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(2) Lead Limitations:

No person may cause, allow or permit lead
or lead compounds to be emitted to the
ambient air in amounts greater than the
department may establish by permit
condition under S. 144.393(5) or 144.394.
Stats., by rule or by special order.

On March 16, 1984 (49 FR 9915), in the
Federal Register, USEPA proposed
approval of the State ambient lead
standard and lead emission limitations,
with the understanding that the State
would fulfill its commitment to adopt a
reference test method to measure
compliance with the standard. There
were no public comments received by
the Agency on this action.

On March 14, 1984, on June 4, 1984,
and again on June 15, 1984, the State of
Wisconsin submitted commitment
letters to USEPA stating that the State
would revise Rule NR 155.04 of the
WAC to include a reference test method
for monitoring and analysis of lead, in
accordance with 40 CFR Part 50,
Appendix G, and as required under 40
CFR Part 58. This rule revision is
expected to become effective on
February 1, 1985. Prior to the adoption of
the test method, the State of Wisconsin
will use the reference test method
specified under 40 CFR Part 50,
Appendix G.

Therefore, USEPA approves the
Wisconsin ambient air quality standard
for lead (NR 155.03(7)) of the Wisconsin
Administrative Code since it is as
stringent as the Federal standard and
will meet all the applicable Federal
requirements. In addition, USEPA
approves Rules NR 154.145(1) and NR
154,145(2) of the Wisconsin
Administrative Code.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291. '

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by October 1, 1984. This action
may not be challenged later in
proceedings to enforce its requirements,
[See 307({b}{2).)

List of Subjects in 40 CFR Part 52

Air pollution control, Ozone, Sulfur
oxides, Nitrogen dioxide, Lead,
Particulate matter, Carbon monoxide,
Hydrocarbons, Intergovernmental
relations.

Note—Incorporation by reference of the
State Implementation Plan for the State of
Wisconsin was approved by the Director of
the Federal Register on July 1, 1982,

This notice is issued under authority
of sections 110, 172 and 301(a) of the

Clean Air Act, as amended (42 U.S.C.
7410, 7502, and 7061(a)).

Dated: July 26, 1984,
William D. Ruckelshaus,
Administrator.

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

Wisconsin

Title 40 of the Code of Federal
Regulations, Chapter 1, Part 52, Subpart
YY-Wisconsin, is amended as follows:

1. Section 52.2570 is amended by
adding paragraph (c)(34) as follows:

§52.2570 identification of plan.

(C) ..o

(34) On July 1, 1983, the State of
Wisconsin submitted ambient lead
standards and lead emission limitations
as additions to the State Implementation
Plan. The additions consist of NR
155.03(7), Lead: Primary and Secondary
Standards, and NR 154.145, Control of
Lead Emissions, of the Wisconsin
Administrative Code, Supplemental
information and commitments were
submitted on October 13, 1983, March
14, 1984, June 4, 1984, and June 15, 1984.
» - - » -
[FR Doc. 84-20302 Filed 7-31-84; 8:45 am)
BILLING CODE 8560-50-M

40 CFR Part 52
[Docket No. NH-1497; A-1-FRL-2643-6]

Approval and Promulgation of
Implementation Plans; New Hampshire;
Sulfur-in-Fuel Revisions for Two
Sources

AGENCY: Environmental Protection
Agency [EPA).
ACTION: Final rule.

summaRyY: EPA is approving State
Implementation Plan revisions
submitted by the State of New
Hampshire. These revisions will change
the sulfur-in-fuel limits for two sources
from 1.0% sulfur by weight to 2.0% (2.2
pounds of sulfur dioxide per million
Btu). These sources were excluded from
recent revisions to the statewide sulfur-
in-fuel limit because the New
Hampshire Air Resources Agency was
in the process of amending their
operating permits to ensure no
viclations of the National Ambient Air
Quality Standards. The intended effect
of this action is to allow these sources to
burn the higher sulfur fuel under the
statewide regulation.

EFFECTIVE DATE: August 31, 1984.

ADDRESSES: Copies of the submittal are
available for public inspection at Room
2313, JFK Federal Bldg., Boston, MA
02203; Public Information Reference
Unit, EPA Library, 401 M Street, SW,
Washington, D.C. 20460; Office of the
Federal Register, 1100 L Street, NW,
Room 8401, Washington, D.C. 20408; and
the New Hampshire Air Resources
Agency, Health and Welfare Building,
Hazen Drive, Concord, New Hampshire
03301.

FOR FURTHER INFORMATION CONTACT:
Stephen S. Perkins, (617) 223-4866.

SUPPLEMENTARY INFORMATION: On April
25, 1984 (49 FR 17775) EPA published a
Notice of Proposed Rulemaking {NPR)
for regulatory changes to the New
Hampshire State Implementation Plan.
These revisions would allow an increase
in the sulfur-in-fuel content from no
more than 1.0% sulfur by weight to no
more than 2,0% at the following sources:
1. Manchester Steam Station, Public
Service Company of N.H., Manchester.
2. Hinsdale Products Co., Inc.

These sources were excluded from
recently approved revisions to the
statewide sulfur-in-fuel limit. The New
Hampshire Air Resources Agency has
issued amended permits to these
sources to ensure that there will be no
violations of National Ambient Air
Quality Standards. In each case,
increases in existing stack height,
operating restrictions, or both, were
required.

Neither of these facilities is currently
operating. However, both have chosen
to retain their operating permits. At
Manchester Steam Station, an auxiliary
boiler is currently operated in winter to
prevent the station from freezing up. The
auxiliary boiler is allowed te burn 2.0%
sulfur oil as long as the main boilers
remain inactive. If either or both main
boilers are reactivated, the stacks
serving these boilers must be raised to
the good engineering practice height of
45 m and the maximum sulfur content of
oil burned in any boiler shall not exceed
1.7% by weight. Hinsdale Products has
agreed to restrict its maximum hourly
fuel firing rate to 213 gallons if it
reopens. The rationale for EPA’s
proposed action is explained in the NPR
and will not be restated here.

Final Action

EPA is approving the revisions to burn
higher sulfur oil by Manchester Steam
Station, Public Service Company of N.H.
and Hinsdale Products Co., Inc., which
were submitted on January 13, 1984.

Portions of the stack height
regulations promulgated on February 8,
1982 (47 FR 5864), on which EPA is
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basing its action today, have been
overturned by a panel of the U.S. Court
of Appeals for the D.C. Circuit. Sierra
Club v. EPA, 719 F.2d 436 (D.C. Cir.,
1983). The raising of the height of the
stacks at Manchester Steam Station is
not inconsistent with that decision. The
de minimis provision of EPA’s stack
height regulations (40 CFR 51.1
(ii)(1)(1982])) was not challenged in the
Court of Appeals. The maximum height
of any of these stacks, after they are
raised, will be 45 m, which is 20 m
below the de minimis stack height in
EPA's regulations.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by October 1, 1984, This action
may not be challenged later in
proceedings to enforce its requirements.
(See 307(b)(2).)

List of Subjects in 40 CFR Part 52

Air pollution control, Ozone, Sulfur
oxides, Nitrogen dioxide, Lead,
Particulate matter, Carbon monoxide,
Hydrocarbons, and Intergovernmental
relations. Incorporation by Reference.

Authority: Sections 110(a) and 301(a) of the
Clean Air Act, as amended (42 U.S.C. 7410(a)
and 7601(a)).

Note.—Incorporation by reference of the
State Implementation Plan for the State of
New Hampshire was approved by the
Director of the Federal Register on July 1,
1982.

Dated: July 28, 1984,

William D. Ruckelshaus,
Administrator,

PART 52—[AMENDED]

Part 52 of Chapter 1, Title 40 of the
Code of Federal Regulations is amended
as follows:

Subpart EE—~New Hampshire

1. Section 52.1520, paragraph (c) is
amended by adding paragraph (31) as
follows.

§ 52.1520 Identification of plan

- - . - -

[C] e

(31) Revisions raising the allowable
sulfur-in-oil limit to 2.0% for two sources
excluded from revisions to CHAPTER
Air 400, Section 402.02 (identified at
paragraph (c)(26) of this section),
submitted on January 13, 1984. The two
sources, and the source specific
restrictions at each, are:

(i) Manchester Steam Station, Public
Service Company of N.H., Manchester
(The auxiliary boiler is allowed to burn
2.0% sulfur oil as long as the main
boilers remain inactive. If either or both
of the main boilers are reactivated, the
maximum sulfur content of oil burned in
any boiler shall not exceed 1.7% by
weight. In addition, each main boiler
shall not operate until its stack height is
increased to 45 m.)

(ii) Hinsdale Products Co., Inc.,
Hinsdale (Limited to a maximum hourly
fuel firing rate of 213 gallons.)

[FR Doc. 84-20903 Filed 7-31-84; 845 am]
BILLING CODE 6550-50-M

40 CFR Part 52

[EPA Docket No. AM401PA; A3-FRL-2644~
2]

Approval and Promulgation of
Implementation Plans; Approval of the
Philadelphia Portion of the
Pennsylvania State Implementation
Plan for Lead

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: EPA is hereby approving the
Philadelphia portion of the Pennsylvania
State Implementation Plan (SIP) for the
control of Lead (Pb) emissions.
Philadelphia's Lead SIP consists of a
narrative portion including a control
strategy and a Consent Agreement
signed by the City and Associated Lead
Inc. It meets all of the applicable
requirements under section 110 of the
Clean Air Act and 40 CFR Part 51,
Requirements for Preparation, Adoption
and Submittal of Implementation Plans.

EFFECTIVE DATE: August 31, 1984,

ADDRESSES: Copies of the Philadelphia
Lead SIP may be examined during
normal business hours at the following
locations:

U.S. Environmental Protection Agency
Region III, Air Management Division,
Curtis Building—8th and Walnut
Streets, Philadelphia, PA 19106, Attn;
Eileen M. Glen (3AM11)

Pennsylvania Dept. of Environmental
Resources, Bureau of Air Quality
Control, Fulton Bank Building, Third
and Locust Streets, Harrisburg, PA
17120, Attn: Gary L. Triplett

Philadelphia Department of Public
Health, Air Management Services, 500
South Broad Street, Philadelphia, PA
19148, Attn: Robert Ostrowski

Public Information Reference Unit,
Room 2922—EPA Library, U.S.
Environmental Protection Agency, 401

M Street, SW. (Waterside Mall),
Washington, DC 20460

The Office of the Federal Register, 1100
L Street, NW,, Room 8401,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Ms. Eileen M. Glen at the EPA Region Il
address shown above or telephone (215)
5987-8379.

SUPPLEMENTARY INFORMATION: On
Thursday, December 29, 1983, EPA
publighed a proposed approval of the
Pennsylvania State Implementation Plan
(SIP) for the attainment and
maintenance of the National Ambient
Air Quality Standard (NAAQS) for Lead
in Philadelphia in the Federal Register
(48 FR 57328).

From the data submitted by the
Philadelphia Air Management Services
(AMS), it was determined that all
monitoring stations, except for the one
located at the Aramingo Avenue Fire
Station, were in compliance with the
NAAQS for Lead. The Aramingo Fire
Station (AFS) monitor had shown only
one violation of the NAAQS for Lead
from the 1st Quarter 1980 thru the 2nd
Quarter 1983. This violation (1.57pg/m?
was only slightly over the standard
(1.5ug/m?). However, in the 3rd Quarter
1983 there was a significant violation
(3.66pg/m?) and the readings at the AFS
site have consistently been in violation
of the NAAQS for lead from the 3rd
Quarter of 1983 to present.

The most significant stationary source
of ambient lead emissions in the vicinity
of the AFS monitor is Associated Lead
(AL), a producer of lead stabilizers,
which operates a facility at 2545
Aramingo Avenue. Representatives of
AL met with EPA and Philadelphia AMS
personnel to decide what measures had
to be taken to bring the area into
compliance. As the result of several
meetings, an administrative agreement
between AL and the City of Philadelphia
was signed.

A summary of the vital points in that
agreement is given below:

1. AL agreed to employ the use of
Reasonably Available Control
Technology (RACT). This consists of
continued use and maintenance of fabric
filters and existing hoods and fans as
well as the inspection and maintenance
of all control equipment, roof areas, and
other potential fugitive emission areas,
The inspection and maintenance
practices will be carried outon a
periodic basis in accordance with the
schedule contained in Exhibit A to the
Consent Agreement.

2. By November 11, 1985, AL will
install detectors with sound alarms at
six (6) specified process emission points.
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Also an alarm system is to be ingtalled
on all high load equipment equipped
with bolometers, within this same time
frame. When the sound alarm is
activated, e.g., by the failure or
diminished capability of a control
system, the operator of that process
must immediately take the necessary
steps to shut that process down. The
process shall remain “down” until
appropriate corrective measures have
been taken.

3. On or before September 30, 1984,
AL shall submit an inventory of all
processes and emission points for each
process. This inventory will identify:

a. Any pollution control equipment on
that process.

b. The date of the most recent stack
test.

c. The emission rate in pounds per
hour.

4. Commencing on or before
September 30, 1984 and continuing until
September 30, 1935 AL shall;

- a. Install and operate a monitoring *
site for measuring wind speed and
direction at its facility.

b, Monitor Lead levels on a daily
basis at three specific locations.

5. On or before December 31, 1984, AL
will select the control measures
necessary for each process mentioned in
the inventory. EPA and Philadelphia
AMS will approve or disapprove these
sclections by March 81, 1985. If any
contral measures are disapproved AMS
will specify the control measures to be
employed and the implementation date.
No implementation date shall be later
than August 1, 1987,

6. On or before September 30, 1985,
AL will undertake a study designed to
evaluate present Lead emission sources,
and to identify those areas to which
additional control measures may be
applicable,

7. AL agreed to supply the City with
any reasonable assistance or dsta
needed to support 8 modeling study.

All precision monitoring has been
conducted as required by 40 CFR Part
58, Appendix A. EPA has examined the
air quality data from all monitoring sites
and found it to be in accordance with
EPA manitoring requiremeats for data
used in developing a SIP.

Purthermore, the City currently has
regulations which set forth procedures
to review the lead emitting potential of
&Il new or modified sources as reguired
by 40 CFR 52.10 and 52.21.

Public Hearing

A public hearing on the Philadelphia
Lead SIP was held on June 15, 1983, A
summary-of the comments was
submitted by the State, with the AMS
responses to the comments.

Solicitation of Public Comments

In a Federal Register notice (48 FR
57328) published December 29, 1983, a 30
day public comment period was
announced. No public comments were
received.

EPA Action

EPA has reviewed Philadelphia’s Lead
SIP and has determined that it meets the
scope and intent of 40 CFR 51.80 through
51.88 (Control Strategy-Lead). Therefore,
EPA is approving Philadelphia’s Lead
SIP.

Under Executive Order 12291, EPA
must judge whether a regulation is
“Major” and therefore subject to the
requirement of a Regulatory Impact
Analysis. This regulation is not major
because this action only approves State
actions and imposes no new
requirements,

Under section 307(b)(1) of the Clean
Air Act; judicial review of this action is
available only by the filing of a petition
for review in the United States Court of
Appeals for the appropriate circuit
within 60 days of today. Under section
307(b){2) of the Clean Air Act, the
requirements which are the subject of
today's notice may not be challenged
later in civil or criminal proceedings
brought by EPA to enforce these
requirements,

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12201,

List of Subjects in 40 CFR Part 52

Air Pollution Control, Ozone, Sulfur
Oxide, Nitrogen Dioxide, Lead,
Particulate Matter, Carbon Monoxide,
Hydrocarbons and Intergovernmental
Relations, Incorporation by Reference.

Authority: Secs. 110 and 301 of the Clean
Air Act as amended (42 U.8.C. 7410 and
7601).

Dated: July 26, 1984.

William D. Ruckelshaus,
Administrator,
Note.—Incorporation by reference of the

Implementstion Plan for the Commonwealth
of Pennsylvania was approved by the

- Director of the Office of the Federal Register

on July 1, 1882,

Part 52 of Title 40, Code of Federal
Regulations is amendad as follows:

Subpart NN—Pennsylvania

In § 52.2020, paragraph (c)(61) is
added to read as follows:

§ 52,2020 ‘dentification of Plan

co‘n

(61) A State Implementation Plan for
the control of lead {Pb) emissions in

Philadelphia was submitted on August
29, 1983 and May 15, 1984 by the
Secretary of the Pennsylvania
Department of Environmental
Resources.

[FR Doc. 64-20299 Filod 7-31-84; &:45 am)
BILLING CODE 6560-50-M

40 CFR Part 81
[A-9-FRL-2643-8]

Designation of Areas for Air Quality
Planning Purposes; Attainment Status
Designations; Arizona

AGENCY: Environmental Protection
Agency (EPA)
ACTION: Final rulemaking.

sumMARY: This notice takes final action
to redesignate the Page, Arizona
nonattainment area to attainment for
total suspended particulate {TSP).
Today's action responds to a request for
redesignation by the Arizona
Department of Health Services under
paragraph 107{d)(5) of the Clean Air Act.
DATE: This action is effective August 31,
1584.

ADDRESSES: Copies of the public
comments and EPA's Technical Support
Document are available for public
inspection during normal business hours
at the EPA Region 9 office in San
Francisco and at the following locations:

Arizona Department of Health Services,
1740 West Adams Street, Phoenix, AZ
85007

Cotonine County Air Pollution Control
District, 2500 North Valley Road,
Flagstaff, AZ 86001.

FOR FURTHER INFORMATION CONTACT:

Thomas Rarick, Chief, State

Implementation Plan Section (A-2-3),

Air Management Division, EPA, Region

9, 215 Fremont Street, San Francisco, CA

94105, (415) 974-7641; FTS: 454-7641,

SUPPLEMENTARY INFORMATION:
Background

On May 3, 1883 the Arizona
Department of Health Services (ADHS)
requested that EPA redesignate the Page
area in Coconino County to attainment
for TSP. The request is based on
ambient air quality data which shows
no violations of the National Ambient
Air Quality Standards since 1977.

Under paragraph 107{d)(5) of the
Clean Air Act, a state may revise its
attainment status designations and
submit them to EPA for consideration
and promulgation. In general, eight
quarters of violation-free air quality
data plus evidence of an EPA approved
control strategy are necessary in order




30698

Federal Register / Vol. 49, No. 149 / Wednesday, Aungust 1, 1984 / Rules and Regulations

for an area to be redesignated from
nonattainment to attainment. However,
EPA policy allows for an attainment
designation when the only monitored
violations were due to temporary
emissions sources or infrequently
occurring natural phenomena.

In a notice of proposed rulemaking
published November 7, 1983 (48 FR
51160), EPA invited public comment on
its intention to approve the request to
redesignate the Page area to attainment
for TSP. Several comments were
received. A summary of the public
comments and EPA's response are
provided in the Technical Support
Document.

EPA Action

EPA has reviewed the redesignation
requested by the ADHS and has
determined that it should be approved.
As indicated in the November 7, 1983
proposal notice, the redesignation of the
Page nonattainment area for TSP to
attainment is based on: (a) no measured
violations since 1977 and (b) the belief
that the violations recorded in 1976 and
1977 should not be considered since they
appear to have been due to temporary
construction activity and unusually high
winds.

Regulatory Process

Under the Clean Air Act, petitions for
judicial review of this action must be
filed in the United States Court of
Appeals for the appropriate circuit by
October 1, 1984. This action may not be
challenged later in proceedings to
enforce its requirements.

The Office of Management and Budget
has exempted this action from the
requirements of section 3 of Executive
Order 12291,

Authority: Sections 107(d) and 301(a) of the
Clean Air Act, as amended {42 U.S.C. 7407(d}-
and 7601(a)).

List of Subjects in 40 CFR Part 52
Intergovernmental relations, Air
pollution control, National parks,
Wilderness areas.
Dated: July 26, 1984,
William D. Ruckelshaus,
Administrator.

PART 81—DESIGNATICN OF AREAS
FOR AIR QUALITY PLANNING
PURPOSES

Subpart C of Part 81 of Chapter I, Title
40 of the Code of Federal Regulations is
amended as follows:

Subpart C—Section 107 Attainment
Status Deslignations

1. In § 81.303 Arizona, the TSP
attainment status designation table is

amended by revising the designation for
Page, T41N, ROE as follows:

§81.303 Arizona.

ARIZONA—TSP

Does not mest  Does not meet Gannot be

”Mcm' dary classitied

Page: TA1N, ROE

- * - - -

[FR Doc. 84-20301 Filed 7-31-84; 8:45 um])
BILLING CODE 6560-50-M

40 CFR Part 81
[TN-016; AD-4-FRL~2640-5]

Designation of Areas for Air Quality
Planning Purposes; Tennessee;
Redefinition of TSP and SO,
Attainment Areas

Correction

In FR Doc, 84-19872, beginning on
page 30185 in the issue of Friday, July 27,
1984, make the following changes:

1. On page 30185, the docket number
was incomplete and the FRL number is
added as set forth above.

2. On the same page, in column 3, the
EFFECTIVE DATE paragraph should read:
EFFECTIVE DATE: This action will be
effective on September 25, 1984 unless
notice is received within 30 days that
someone wishes to submit adverse or
critical comments,

BILLING CODE 1505-01-M

40 CFR Part 147
[OW-FRL-2627-5]

Rhode Island Department of
Environmental Management
Underground Injection Control
Program Approval

AGENCY: Environmental Protection
Agency.
ACTION: Approval of State Program.

suMMARY: The State of Rhode Island
has submitted an application under
Section 1422 of the Safe Drinking Water
Act for the approval of an Underground
Injection Control (UIC) program
governing Classes I, II, III, IV, and V
injection wells. After careful review of
the application, the Agency has
determined that the State's injection
well program meets the requirements of
Section 1422 of the Act. Therefore, this
application is approved.

EFFECTIVE DATE: This approval shall be
promulgated for purposes of judicial
review at 1:00 p.m. eastern time on
August 15, 1984, This approval shall
become effective on August 15, 1984.

FOR FURTHER INFORMATION CONTACT:
Jerome J. Healey, Water Supply Branch,
Environmental Protection Agency,
Region I, JFK Federal Building, Boston,
Massachusetts 02203. PH: (617) 223-6488.

SUPPLEMENTARY INFORMATION: Part C of
the Safe Drinking Water Act (SDWA)
provides for an Underground Injection
Control (UIC) program. Section 1421 of
the SDWA requires the Administrator to
promulgate minimum reguirements for
effective State programs to prevent
underground injection which endangers
drinking water sources. The
Administrator is also to list in the
Federal Register each State for which, in
his judgment, a State UIC program may
be necessary. Each State listed shall
submit to the Administrator an
application which centains a showing
satisfactory to the Administrator that
the State: (i) Has adopted after
reasonable notice end public hearings, a
UIC program which meets the
requirements of regulations in effect
under Section 1421 of the SDWA; and
(ii) will keep such records and make
such reports with respect to its activities
under its UIC program as the
Adminisirator may require by
regulations. After reasonable
opportunity for public comment, the
Administrator shall by rule approve,
disapprove or approve in part and
disapprove in part, the State’s UIC
program., ;

The State of Rhode Island was listed
as needing a UIC program on March 19,
1980 (45 FR 17632). The State submitted
an application under Section 1422 on
March 23, 1984, for a UIC program to be
administered by the Rhode Island
Department of Environmental
Management (RIDEM]). On April 27,
1984, EPA published notice of receipt of
the application, requested public
comments, and offered a public hearing
on the UIC program submitted by the
RIDEM (49 FR 18128), Neither requests
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for public hearing nor requests to offer
testimony at such hearings were
received by EPA. Therefore, pursuant to
the provisions of 40 CFR 145.31(c), the
public hearing was cancelled because of
lack of sufficient public interest.

After careful review of the
application, I have determined that the
Rhode Island UIC program submitted by
the RIDEM to regulate Classes I, II, 111,
IV, and V injection wells meets the
requirements established by the Federal
regulations pursuant to Section 1422 of
the SDWA and, hereby approve it. The
effect of this approval is to establish this
program as the applicable underground
injection control program under the
SDWA for the State of Rhode Island.

This approval will be codified in 40
CFR 147.2000. State statutes and
regulations that contain standards,
requirements, and procedures applicable
to owners or operators are incorporated
by reference. These provisions
incorporated by reference, as well as all
permit conditions or permit denials
issued pursuant to such provisions, are
enforceable by EPA pursuant to section
1423 of the SDWA.

On May 11, 1984, EPA proposed a
Federally administered UIC program for
the State of Rhode Island (49 FR 20238).
Approval of the State-administered
program withdraws the proposed EPA-
administered program (§ 147.2001).

Since this approval, in large part,
simply approves as the Federal UIC
program State regulations and
requirements already in effect under
State law, EPA is publishing this
approval effective two weeks after the
date of publication in the Federal
Register. This will enable Rhode Island
to begin issuing UIC permits for
injection wells under the Federally
approved program at the earliest
possible date.

The terms listed below comprise a
complete listing of the thesaurus terms
associated with 40 CFR Part 147, which
sets forth the requirements for a State
requesting the authority to operate its
own permit program of which the
Underground Injection Control program
is a part. These terms may not all apply
to this particular notice,

List of Subjects in 40 CFR Part 147

Indians—lands, Reporting and
recordkeeping requirements,
Intergovernmental relations, Penalties,
Confidential business information,
Water supply.

OMB Review

The Office of Management and Budget
has exempted this rule from the
requirements of Section 3 of Executive
Order 12291.

Certification Under the Regulatory
Flexibility Act

Pursuant to the provisions of 5 U.S.C.
805(b), I certify that approval by EPA
under Section 1422 of the Safe Drinking
Water Act of the application by the
Rhode Island Department of
Environmental Management will not
have a significant economic impact on a
substantial number of small entities,
since this rule only approves State
actions. It imposes no new requirements
on small entities.

Dated: July 18, 1984.

William D. Ruckelshaus,
Administrator.

Title 40 of the Code of Federal
Regulations is amended as follows:

PART 147—STATE UNDERGROUND
INJECTION CONTROL PROGRAMS

Subpart 0O—Rhode Island

Amend 40 CFR Part 147 by revising
§ 147.2000 to read as follows:

§ 147.2000 State-administered program—
Class 1, 11, 1L, 1V, and V wells.

The UIC program for Class I, II, I, IV,
& V wells in the State of Rhode Island is
the program administered by the Rhode
Island Department of Environmental
Management, approved by EPA
pursuant to section 1422 of the SDWA.
Notice of this approval was published in
the Federal Register on August 1, 1984;
the effective date of this program is
August 15, 1984. This program consists
of the following elements, as submitted
to EPA in the State’s program
application.

(a) Incorporation by reference The

requirements set forth in the State
statutes and regulations cited in this
paragraph are hereby incorporated by
reference and made a part of the
applicable UIC program under the
SDWA for the State of Rhode Island.
This incorporation by reference was
approved by the Director of the Federal
Register effective August 15, 1984.

(1) Rhode Island Gen. Laws §§ 46-12-
1, 46-12-5, and 46-12-28 (Supp. 1983);

{2) “Underground Injection Control
Program Rules and Regulations.” State
of Rhode Island and Providence
Plantations Department of
Environmental Management. Division of
Water Resources (as received by the
Secretary of State, May 21, 1984).

(b) Other Laws. The following statutes
and regulations although not
incorporated by reference, also are part
of the approved State-administered
program:

{1) Rhode Island General Laws,
Section 10-20-1 et seq., entitled “State
Environmental Rights'; -

(2) Rhode Island General Laws,
Section 23-19.1-1 et seq., entitled
“Hazardous Waste Management";

(3) Rhode Island General Laws,
Section 42-17.1 et seg., entitled
“Department of Environmental
Management”’;

(4) Rhode Island General Laws,
Section 42-35-1 et seq., entitled
“Administrative Procedures”;

(5) Rhode Island General Laws,
Section 46-12-1 ef seq., entitled “"Water
Pollution™;

(6) Hazardous Waste Management
Facility Operating Permit Rules and
Regulations—Landfills, at last amended
November 2, 1981 (hereinafter referred
to as the "Hazardous Waste
Regulation”);

(7) Water Quality Regulations for
Water Pollution Control, effective
November 19, 1981; and

(8) Administrative Rules of Practices
and Procedure for Department of
Environmental Management, effective
November 12, 1980.

(c) (1) The Memorandum of
Agreement between EPA Region I and
the Rhode Island Department of
Environmental Management, signed by
the EPA Regional Administrator on
March 29, 1984;

(2] Letter from Director, Rhode Island
Department of Environmental
Management, to Regional Administrator,
EPA Region I, amending Section IIl, C of
the Memorandum of Agreement, April
25, 1984.

(d) Statement of Legal Authority.
Letter from Attorney General, State of
Rhode Island and Providence
Plantations, to Regional Administrator,
EPA Region 1, “Re: Attorney General's
Statement, Underground Injection
Control Program,” January 17, 1984.

{e) The Program Description and any
other materials submitted as part of the
original application or as supplements
thereto.

[FR Doc. 84-10481 Filed 7-31-84: 845 am]
BILLING CODE 8560-50-M

40 CFR Part 180
[PP 6E1629/R684; FRL-2638-5]

Tolerances and Exemptions From
Tolerances for Pesticide Chemicals in
or on Raw Agricultural Commodities;
Dimethyl Tetrachloroterephthalate

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes
tolerances for the combined residues of
the herbicide dimethyl
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tetrachloroterephthalate and its
metabolites in or on the raw agricultural
commodities radish roots and radish
tops. This regulation to establish
maximum permissible levels for residues
of the herbicide in or on the
commodities was requested in a petition
submitted by the Interregional Research
Project No. 4 (IR-4).
EFFECTIVE DATE: Effective on August 1,
1984,
ADDRESS: Written objections may be
submitted to the: Hearing Clerk (A-110),
Environmental Protection Agency, Rm.
3708, 401 M St,, SW., Washington, D.C.
20460.
FOR FURTHER INFORMATION CONTACT:
By mail: Donald Stubbs, Emergency
Response and Minor Use Section,
Registration Division (TS-767C),
Environmental Protection Agency, 401
M St., SW., Washington, D.C., 20460
Office location and telephone number:
Rm. 7168, CM #2, 1921 Jefferson Davis
Highway, Arlington, VA 22202, (703
557-1192) ;
SUPPLEMENTARY INFORMATION: EPA
issued a proposed rule, published in the
Federal Register of May 23, 1984 (48 FR
21768), which announced that the
Interregional Research Project No. 4 (IR-
4), New Jersey Agricultural Experiment
Station, P.O. Box 231, Rutgers
University, New Brunswick, NJ 08903,
had submitted pesticide petition 6E1699
to EPA on behalf of Dr. Robert H.
Kupelian, National Director, IR-4
Project, and the Agricultural Experiment
Stations of California and Oklahoma,
The petition requested the establishment
of tolerances for the combined residues
of the herbicide dimethyl
tetrachloroterephthalate and its
metabolites monomethyl
tetrachloroterephthalate and
tetrachloroterephthalic acid (calculated
as dimethyl tetrachloroterephthalate) in
or on the raw agricultural commodities
radish roots at 2.0 parts per million
(ppm) and radish tops at 5 ppm. The
petition was later amended to propose
tolerances for radish roots at 2.0 ppm
and radish tops at 15 ppm.

There were no comments received in
response to the proposed rule.

The data submitted in the petition and
other relevant material have been
evaluated and discussed in the proposed
rule. Dimethyl tetrachloroterephthalate
is considered useful for the purpose for
which the tolerances are sought. It is
concluded that the tolerances would
protect the public health and are
established as set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the

Federal Register, file written objections
with the Hearing Clerk, at the address
given above. Such objections should
specify the provisions of the regulation
deemed objectionable and the grounds
for the objections. If a hearing is
requested, the objections must state the
issues for the hearing and the grounds
for the objection. A hearing will be
granted if the objections are legally
sufficient to justify the relief sought.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

(Sec. 408(e), 63 Stat. 512 (21 U.S.C. 348a(e)))

List of Subjects in 40 CRF Part 180
Administrative practice and
procedure, Agricultural commodities,
Pesticides and pests.
Dated: July 12, 1984,
Susan H. Sherman,
Acting Director, Office of Pesticide Programs.

PART 180—[AMENDED]

Therefore, 40 CFR 180.185 is amended
by adding and alphabetically inserting
the raw agricultural commodities radish
roots and radish tops, to read as follows:

§ 180.185 Dimethyl
tetrachloroterephthalate; tolerances for

residues.
. - - - -

. . . . .
Radish, roots 20
Radish, tops. 150

[FR Doc. 84-19742 Filed 7-31-84; 8:45 am}
BILLING CODE 8560-50-M

40 CFR Part 180
[PP 3E2967/R685; FRL-2638-6]

Tolerances and Exemptions From
Tolerances for Pesticide Chemicals in
or on Raw Agricultural Commodities;
Hexakis{ 2-Methyl-2-
PhenylpropyliDistannoxane

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

sumMMARY: This rule establishes a
tolerance for the combined residues of
the insecticide hexakis[2-methy!-2-
phenylpropyl]distannoxane and its
organotin metabolites calculated as
hexakis[2-methyl-2-
phenylpropyl]distannoxane in or on the
raw agricultural commodity eggplant.

This regulation to establish a maximum
permissible level for residues of the
insecticide in or on the commodity was
requested in a petition submitted by the
Interregional Research Project No. 4 (IR-
4).

EFFECTIVE DATE: Effective on August 1,
1984.

ADDRESS: Written objections may be
submitted to the: Hearing Clerk (A-110),
Environmental Protection Agency, Rm,
3708, 401 M St., SW., Washington, D.C.
20460,

FOR FURTHER INFORMATION CONTACT:

By mail: Donald Stubbs, Emergency
Response and Minor Use Section,
Registration Division (TS-767C),
Environmental Protection Agency, 401
M St., SW., Washington, D.C. 20460

Office location and telephone number:
Rm. 716B, CM #2, 1821 Jefferson Davis
Highway, Arlington, VA 22202, (703
557-1192)

SUPPLEMENTARY INFORMATION: EPA

issued a proposed rule, published in the

Federal Register of May 30, 1984 (49 FR

22500), which announced that the

Interregional Research Project No. 4 (IR-

4), New Jersey Agricultural Experiment

Station, P.O. Box 231, Rutgers

University, New Brunswick, NJ 08903,

had submitted pesticide petition 3E2967

to EPA on behalf of Dr. Robert H.

Kupelian, National Director, IR-4 Project

and the Agricultural Experiment

Stations of Florida and New York. The

petition requested the establishment of a

tolerance for the combined residues of

the insecticide hexakis[2-methyl-2-
phenylpropyljdistannoxane and its
organotin metabolites calculated as
hexakis[2-methyl-2-
phenylpropyl]distannoxane in or en the
raw agricultural commodity eggplant at

8.0 parts per million (ppm).

There were no comments received in
response to the proposed rule,

The data submitted in the petition and
other relevant material have been
evaluated and discussed in the proposed
rule. Hexakis[2-methyl-2-
phenylpropyl]distannoxane is
considered useful for the purpose for
which the tolerance is sought. It is
conclunded that the tolerance would
protect the public health and is
established as set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
with the Hearing Clerk, at the address
given above. Such objections should
specify the provisions of the regulation
deemed objectionable and the grounds
for the objections. If a hearing is
requested, the objections must state the
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issues for the hearing and the grounds

for the objection. A hearing will be

granted if the objections are legally
sufficient to justify the relief sought.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291,

(Sec. 408(e), 88 Stat. 512 {21 U.S.C. 346a(e)))
List of Subjects in 40 CFR Part 180

Administrative practice and
procedure, Agricultural commodities,
Pesticides and pests.

Dated: July 12, 1984,

Susan H. Sherman,
Acting Director, Office of Pesticide Programs.

PART 180—[AMENDED]

Therefore, 40 CFR 180.362 is amended
by adding, and alphabetically inserting,
the raw agricultural commodity eggplant
to read as follows:

180,362 Hexakis [2-methyl-2-
phenylpropylidistannoxane; tolerances for
residues.

- - »~

[FR Doc. 84-18741 Filed 7-31-84: 8:45 am]
2ILLING CODE 6560-50-M

40 CFR Part 180
[PP 2F2651/R669; FRL-2638-4] *

Tolerances and Exemptions From
Tolerances for Pesticide Chemicals In
or on Raw Agricultural Commodities;
Imazaill; Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule; correction.

summaARY: This document corrects
tolerances for the combined residues of
the fungicide imazalil and its metabolite
in or on certain raw agricultural
commodities.

EFFECTIVE DATE: Effective on August 1,
1584,

FOR FURTHER INFORMATION CONTACT:

By mail: Henry Jacoby, Product Manager
(PM]) 21, Registration Division (TS-
767C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW,, Washington, D.C. 20460

Office location and telephone number:
Rm. 229, CM No. 2, 1921 Jefferson

Davis Highway, Arlington, VA 22202,
(703-557-1900)
SUPPLEMENTARY INFORMATION: In FR
Doc. 84-15286, appearing in the Federal
Register of June 13, 1984 (49 FR 24376),
incorrect entries for the commodities
Barley, Straw and Wheat, straw were
given in an amendment to 40 CFR
180.413. The preamble of the document
stated the correct entries, 2.0 parts-per-
million tolerances, but the entries in the
amendment were given as 0.05 part per
million. This document corrects the
er7or.
(Sec. 408(d)(2), 68 Stat. 512 (21 U.S.C.
348a(d)(z}})
List of Subjects in 40 CFR Part 180
Administrative practice and
procedure, Agricultural commeodities,
Pesticides and pests,
Dated: July 17, 1884,
Steven Schatzow,
Director, Office of Pesticide Programs.
Therefore, 40 CFR 180.413(a) is
corrected in the entries for Barley, Straw
and Wheat, straw to read as follows:

§ 180.413 Imazalil; tolerances for residues,
(a] L 2 ‘

Parts per
million

[FR Doc. 54-16743 Filed 7-31-84; 8:45 am)
BILLING CODE 8560-50-M

40 CFR Part 180
[PP 3E2895/4E2973/R683; FRL-2639-4]

Tolerances and Exemptions From
Tolerances for Pesticide Chemicals in
or on Raw Agricultural Commodities;
Norflurazon

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes
tolerances for the combined residues of
the herbicide norflurazon and its
metabolite in or on the raw agricultural
commodities blackberries, blueberries,
and raspberries. This regulation to
establish a maximum permissible level
for residues of the herbicide in or on the
commodities was requested pursuant to
petitions submitted by the Interregional
Research Project No. 4 (IR-4).
EFFECTIVE DATE: Effective on August 1,
1584.

ADDRESS: Written objections may be
submitted to the: Hearing Clerk (A-110),
Environmental Protection Agency, Rm.
3708, 401 M St., SW., Washington, D.C.
20460. ]

FOR FURTHER INFORMATION CONTACT:

By mail: Donald Stubbs, Emergency
Response and Minor Use Section,
Registration Division (TS-767C),
Environmental Protection Agency, 401
M St., SW,, Washington, D.C. 20460.

Officer location and telephone number:
Rm. 7168, CM #2, Environmental
Protection Agency, 1921 Jefferson
Davis Highway, Arlington, VA 22202,
(703-557-1192).

SUPPLEMENTARY INFORMATION: EPA
issued a proposed rule, published in the
Federal Register of May 23, 1984 (49 FR
21769), which announced that the
Interregional Research Project No. 4 [[R-
4), New Jersey Agricultural Experiment
Station, P.O. Box 231, Rutgers
University, New Brunswick, NJ 08903,
had submitted pesticide petitions to EPA
on behalf of Dr, Robert H. Kupelian,
National Director, IR-4 Project and the
Agricultural Experiment Stations of
Arkansas, Michigan, Minnnesota, New
Jersey, Oregon, Virginia and
Washington and the United States
Department of Agriculture (PP 3E2895)
and Minnesota, Oregon, and Virginia
(PP 4E2973). The petitions requested the
establishment of tolerances for the
combined residues of the herbicide
norflurazon (4-chloro-5-({methylamino)-2-
(alpha, alpha, alpha-trifluoro-m-tolyl)-3-
(2H)-pyridazinone and its desmethyl
metabolite 4-chloro-5(amino)-2-(alpha,
alpha, alpha-trifluoro-m-tolyl)-3-(25)-
pyridazinone in or on the raw
agricultural commodities blackberries
and raspberries at 0.1 part per million
(ppm) (PP 4E2973) and blueberries at 0.2
ppm (PP 3E2895).

There were no comments received in
response to the proposed rule.

The data submitted in the petitions
and other relevant material have been
evaluated and discussed in the proposed
rule. Norflurazon is considered useful
for the purpose for which the tolerances
are sought. It is concluded that the
tolerances would protect the public
health and are established as set forth
below,

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register file written objections
with the Hearing Clerk, at the address
given above. Sucl objections should
specify the provisions of the regulation
deemed objectionable and the grounds
for the objections. If a hearing is
requested, the objections must state the
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issues for the hearing and the grounds
for the objection. A hearing will be
granted if the objections are legally
sufficient to justify the relief sought.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

(Sec. 408(e), 68 Stat. 512 (21 U.S.C. 346a(e)))
List of Subjects in 40 CFR Part 180

Administrative practice and
procedure, Agricultural commodities,
Pesticides and pests.

Dated: July 12, 1984,

Susan H. Sherman,
Acting Director, Office of Pesticide Programs.

PART 180—{AMENDED]

Therefore, 40 CFR 180.356(a) is -
amended by adding and alphabetically
inserting the raw agricultural
commodities blackberries, blueberries,
and raspberries to read as follows:

§ 180.356 Norflurazon; tolerances for
residues.

(a) . '
Commodities Parts per
. . ., .
Blackberries ......... . 0.1
Bl 0.2
Raspb 0.2

[FR Doc. 84-19676 Filed 7-31-84-8:45 am]
EILLING CODE 6560-50-M

21CFR Part 193
[FAP OH6263/R688; FRL-2638-7]

Tolerances for Pesticides in Food
Administered by the Environmental
Protection Agency; Ethephon

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule extends a food
additive regulation for the plant growth
regulator ethephon in or on sugarcane
molasses. This regulation is extended in
conjunction with an experimental use
permit requested by Union Carbide to
permit the continued marketing of
sugarcane molasses while further data
are collected on ethephon.

EFFECTIVE DATE: Effective on August 1,
1984,

ADDRESS: Written objections may be
submitted to the: Hearing Clerk (A-110),
Environmental Protection Agency, Rm.

3708, 401 M St., SW., Washington, D.C.

20460,

FOR FURTHER INFORMATION CONTACT:

By mail: Robert ]. Taylor, Product
Manager (PM) 25, Registration
Division (TS-767C}, Environmental
Protection Agency, 401 M St., SW,,
Washington, D.C. 20460

Office location and telephone number:
Rm. 211, CM #2, Registration Division
(TS-767C), Environmental Protection
Agency, 1921 Jefferson Davis
Highway, Arlington, VA 22202, (703~
557-1800)

SUPPLEMENTARY INFORMATION: EPA
issued a regulation, published in the
Federal Register of March 12, 1981 (46
FR 16258), establishing a regulation
permitting the residues of the plant
growth regulator ethephon [(2-
chloroethyl)phosphonic acid] in
sugarcane molasses with a tolerance
limitation of 7 parts per million (ppm),
resulting from the application of
ethephon to growing sugarcane in
conjunction with an experimental use
program.

In the Federal Register of July 28, 1982
(47 FR 32525), at the request of Union
Carbide Agricultural Products Co., P.O.
Box 12014, T.W. Alexander Dr.,
Research Triangle Park, NC 27799, EPA
renewed this regulation to expire July
16, 1984. At the request of Union
Carbide, EPA is extending this
regulation to expire July 16, 1986,

The metabolism of ethephon is
adequately understood, and an
adequate analytical method is available
for enforcement purposes. The pesticide
is considered useful for the purpose for
which the regulation is sought, and it is
concluded that the pesticide can be
safely used in the prescribed manner
when such use is in accordance with the
label and labeling registered pursuant to
the Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) as amended
(86 Stat. 973; 7 U.S.C. 136 et seq.). A
Therefore, the regulation is extended as
set forth below. g

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
with the Hearing Clerk, at the address
given above. Such objection should
specify the provisions of the regulation
deemed objectionable and the grounds
for the objections. If a hearing is
requested, the objections must state the
issues for the hearing and the grounds
for the objections. A hearing will be
granted if the objections are supported
by grounds legally sufficient to justify
the relief sought,

The Office of Management and Budget
has exempted this rule from the

requirements of section 3 of Executive
Order 12291.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96—
534, 84 Slat. 1164, 5 U.S.C. 801-612), the
Administrator has determined that
regulations establishing new food or
feed additive levels, or conditions for
safe use of additives, or raising such
food or feed additive levels do not have
a significant economic impact on a
substantial number of small entities. A
certification statement to this effect was
published in the Federal Register of May
4, 1981 (46 FR 24945).

(Sec. 409(c)(1), 72 Stat. 1786 (21 U.S.C.
346(c)(1)))

List of Subjects in 21 CFR Part 193

Food additives, Pesticides and pests.

Dated: July 12, 1984,
Susan H. Sherman,
Acting Director, Office of Pesticide Programs.

PART 193—[AMENDED]

Therefore, 21 CFR 193.186(b) is
amended by extending the expiration
date, to read as follows:

§ 193.186 Ethephon.

. - - - -

[b)t'.

[FR Doc. 84-19740 Filed 7-31-84; 8:45 am]
BILLING CODE 6550-50-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Public Health Service
42 CFR Part 57

Grants for Nurge Practitioner
Traineeship Programs

AGENCY: Public Health Service, HHS,
ACTION: Interim Final Regulations.

SUMMARY: These regulations set forth
requirements for grants to schools of
nursing, medicine, and public health, to
public or nonprofit private hosp'tals,
and to other public or nonprofit private
entities to meet the costs of traineeships
for training nurse practitioners. A
trainee must sign a commitment with the
Secretary to practice full-time as a nurse
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practitioner in a primary medical care
health manpower shortage area,
designated under section 332 of the
Public Health Service Act (the Act), for
a period equal to 1 month for each
month of traineeship support, after
completion of the training, If this
obligation is not fulfilled, a trainee must
pay back traineeship support. The
purpose of these regulations is to
respond to the comments on the 1880
interim final regulations and to conform
42 CFR Part 57, Subpart AA, with the
Paperwork Reduction Act of 1980, Pub.
.. 96-511, and with the Omnibus Budget
Reconciliation Act of 1981, Pub. L. 87-35,
which requires, among other provisions,
that the Secretary provide, by
regulation, for the waiver or suspension
of the repayment obligation under
certain conditions. In addition, other
minor changes have been made and
Office of Management and Budget
{OMB] numbers are cited in those
sections which have approved reporting
and recordkeeping requirements.
DATES: These regulations are effective
August 1, 1984. As discussed below,
comments must be received on or before
October 1, 1984 in order to be
considered.
ADDRESS: Written comments may be
addressed to the Director, Bureau of
Health Professions, Health Resources
and Services Administration, 5600
Fishers Lane, Room 8-05, Rockville,
Maryland 20857. All comments received
will be available for public inspection
and copying (at a minimal charge) at the
above address (Federal holidays
excepted) between the hours of 9:30 a.m.
and 3:30 p.m, (Eastern Time).
FOR FURTHER INFORMATION CONTACT:
Ms. Jo Eleanor Elliott, Director, Division
of Nursing, Bureau of Health
Professions, Health Resources and
Services Administration, Room 5C-26,
Parklawn Building, 5600 Fishers Lane,
Rockville, Maryland 20857; telephone
number 301 443-5786.
SUPPLEMENTARY INFORMATION: In the
Federal Register of May 6, 1980 (45 FR
29803}, the Assistant Secretary for
Health, with the approval of the
Secretary of Health and Human
Services, added a new Subpart AA to
Part 57 of Title 42 of the Code of Federal
Regulations, entitled “Grants for Nurse
Practitioner Traineeship Programs."
Although proposed rulemaking
procedures were omitted, interested
persons were invited to submit
comments about the 1980 interim final
regulations on or before July 7, 1980.
Four responses were received. A
discussion of these comments, the
Secretary’s response to these comments,
and an explanation of other changes are

set forth below. For clarity, the
comments, responses and changes,
where appropriate, are arranged
according to the section number and
titles of the regulations to which they
pertain.

The new section numbers of these
regulations are listed after those of the
1980 interim final in each title.

§57.2601 (§ 57.2601) To what programs
do these regulations apply?

One respondent objected to the
limitation of grant support to nurse
practitioner training programs and
peinted out that many physician

assistants practice in underserved areas,

While the Secretary agrees that
physician assistants play an important
role in delivering primary care health
services, section 822(b) of the Act limits
grant assistance to nurse practitioner
programs.

§57.2602 (§ 57.2602) Definitions

The definition of “'school of nursing”
raised a question from one respondent
who asked how schools of nursing
which offer basic nursing programs can
provide advanced nurse practitioner
training. The regulations, in accordance
with the authorizing statute, provide
that any public or private nonprofit
entity which offers a full-time
educational program that meets the
guidelines prescribed by the Secretary
in 42 CFR Part 57, Subpart Y, Appendix,
is eligible to receive grant funds under
section 822(b) of the Act. However,
according to §57.2604 of these
regulations the Secretary will make
awards to those entities with programs
that best promote the purposes of
section 822(b) of the Act.

§57.2604 How to apply for a grant.

This section has been deleted because
its provisions are more appropriately
contained in application materials.

§ 57.2606 (§ 57.2604) How will
applications be evaluated?

The 1980 interim final regulations give
first preference to approved applications
from schools of nursing which award
academic credit to students who
complete the program and second
preference to approved applications
from entities other than schools of
nursing which award academic credit to
students who complete the p

One respondent questioned the
funding preference given to approved
applications from training programs
which offer academic credit. The
respondent questioned the adequacy of
the clinical preparation offered by
schools of nursing and noted that the
majority of active nurse practitioners

have been trained in certificate
programs rather than academic credit
programs.

The Secretary has retained the
funding preferences because all eligible
programs must meet the “Guidelines for
Nurse Practitioner Training Programs,"
42 CFR Part 57, Subpart Y, Appendix,
which require adequate clinical practice
facilities and resources. More nurse
practitioners have been trained in
certificate programs than in academic
credit programs because nurse
practitioner programs originated in
institutions which provided nurse
practitioner training as continuing
education and which awarded
certificates. Many of these programs
now also offer academic credit for nurse
practitioner training in addition to
certificates. The Secretary maintains
that the superior training in the physical
and behavioral sciences which
academic programs provide will
enhance the ability of their trainees to
adapt to changes in primary health care.

In addition, the regulations have been
revised to comply with an amendment
made to section 882(b) by Pub. L. 97-35,
which requires the Secretary to give
special consideration to applications for
traineeships to train individuals who are
residents of health manpower shortage
areas designated under section 332 of
the Act.

§ 57.2610 (§ 57.2609) Who is eligible for
financial assistance as a trainee?

§ 57.2610(c) of the 1980 interim final
regulations is deleted since Pub. L. 87-35
amends the Act to remove residency in
a health manpower shortage area as an
eligibility requirement. However,

§ 57.2610(d) of the interim final
regulations, which requires trainees to
sign a commitment to practice as a
nurse practitioner in primary medical
care health manpower shortage area,
remains in § 57.2609(d) of these
regulations. Section 57.2609(c), which
states that to be eligible for a
traineeship an individual must not be
receiving concurrent support for the
same training from another Federal
source, except education benefits under
the Veteran's Readjustment Benefits
Act, has been added. This addition not
only conforms § 57.2609(c) to the
standard grants management provision
but also avoids conflicts in the event
other Federal sources would also
include some type of commitment or pay
back requirement that would interfere
with the commitment made to the
Secretary.
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§57.2611 (§ 57.2610) What are the
requirements for traineeships and the
appointment of trainees?

Pub. L. 97-35 requires the Secretary to
give special consideration to
applications for traineeships to train
individuals who are residents of health
manpower shortage areas designated
under section 332 of the Act. Since
grants are made to institutions and the
institutions allocate the traineeships to
individuals, the legislation will be
implemented by requiring that the
grantee give priority, in the allocation of
traineeships, to individuals from health
manpower shortage areas designated
under section 332 of the Act. This
requirement has been added at
§ 57.2610(d).

In compliance with the Paperwork
Reduction Act of 1980, § 57.2611(b) of
the 1980 interim final regulations has
been deleted. The section had required
that a trainee agree to respond to
communications from the Department in
regard to his or her professional
activities for 5 years after training.

8§ 57.2614 (§ 57.2613) What must a
trainee agree to do in return for
traineeship support?

Pub. L. 97-35 amends section 822(b)(3)
of the Act by specifying the duration of
practice to be a period equal to 1 month
for each month for which the recipient
received a traineeship. Therefore,

§ 57.2614(b) has been revised. In the
1880 interim final regulations the period
for which a trainee agreed to practice
was equal to 12 months for each
academic year for which the trainee
received support.

Some traineeship recipients informed
the Secretary that they were not able to
begin practice within 3 months of
completing the training program as
required by § 57.2614(c) of the 1980
interim final regulations, because of
their need to gain certification.

The Secretary understands that Nurse
Practice Acts vary from State to State in
regard to expanded nursing practice
and, in addition, that there is further
variation among States in the
certification process. Some States certify
through the State Board of Nursing,
others through the State Board of
Medicine, and others through such
Boards in conjunction with one another.
Further, some States require
certification by a national certifying
agency such as the American
Association of Nurse Anesthetists, the
American College of Nurse Midwives,
the American Nurses Association, or the
National Association of Pediatric Nurse
Associates and Practitioners.

No change was made in the
requirement that a trainee must begin
practice within 3 months of completing
the training program. The Secretary
expects trainees to initiate the process

. of certification within the first month

after completion of the program and if
more than 3 months are needed to
acquire certification for practice, the
trainee may request a suspension of the
commitment to practice as set forth in

§ 57.2615(a).

Anocther respondent discussed the
difficulties which trainees may
encounter in securing employment as a
nurse practitioner in a facility located in
a shortage area. The respondent
suggested revising the regulations to
satisfy the practice obligation by
allowing practice in a facility located in
an undesignated area but which
provides care to patients from
underserved areas, The regulations
establishing criteria for designating
health manpower shortage areas (42
CFR Part 5) already provide for the
designation of geographic areas,
population groups, and health care
facilities. No change in this respect has
been made in the regulations since care
to patients from underserved areas,
designated by section 332 of the Act as
being short of primary medical care
health manpower, does satisfy the
practice commitment. In addition, a
trainee having difficulty securing
employment may seek a waiver or
suspension under § 57.2615, which has
been expanded to cover inability to
obtain employment.

§57.2615 (§ 57.2614) What are the
consequences if the trainee fails to
comply with the terms of the
commitment?

In accordance with Pub. L. 87-35, this
section has been amended to provide for
repayment by traineeship recipients
who fail to complete the training and for
those who fail to start or complete the
period of practice, A trainee who is
dismissed from the academic program or
who voluntarily terminates training
must repay the traineeship support to
the United States Treasury. An
individual who received a traineeship
and completed the training program but
who fails to complete a service '
obligation must repay the traineeship
support plus interest to the United
States Treasury.

§57.2616 (§ 57.2615) When can the
practice or payment obligations be
waived or suspended?

As amended by Pub. L. 87-35, the
statute requires that the Secretary, by
regulation, provide for the waiver or
suspension of any repayment obligation

incurred as a result of failing to
complete the training or failing to
complete a service obligation, whenever
compliance is impossible or would
involve extreme hardship to the
individual and if enforcement of this
obligation with respect to any individual
would be against equity and good
conscience. This section has been
revised to allow the conditions which in
the 1980 interim final regulations
qualified only for suspension, to be
considered as a basis for waiver.

Death or permanent disability as
conditions for waiver have not been
altered. The extent to which a trainee
has problems of a personal nature, due
to circumstances beyond the
individual's control which prevent the
trainee from performing the obligation
incurred, or the extent to which the
trainee has made unsuccessful but good
faith efforts to fulfill employment
requirements, may provide a basis for
waiver or suspension. In determining
good faith efforts, the Secretary will
require verification of the circumstances
leading to the placement and actual
employment of the trainee,

Waivers will not be granted of any
obligation to repay training costs unless
repayment would impose an extreme
financial hardship. The trainee's
inability to find employment as a nurse
practitioner, either in a health
manpower shortage area or elsewhere,
will not be considered an exireme
financial hardship. All financial
resources of the trainee shall be taken
into account in determining financial
hardship.

§57.2618 What other recordkeeping,
audit, and inspection requirements
apply to grantees?

The 1980 interim final regulations
inadvertently applied the requirements
of section 705 of the Act to this program.
These requirements apply only to
programs authorized under Title VII of
the Act. Since grants for nurse
practitioner traineeship programs are
authorized under Title VIII, only 45 CFR
Part 74 (Administration of Grants)
applies to these grantees insofar as
audit and inspection requirements are
concerned. Consequently, § 57.2618 of
the interim final regulations has been
deleted,

Public Participation

The Secretary has determined that
good cause exists for omitting Notice of
Proposed Rulemaking procedures. The
revisions to the 1980 interim final rule,
with the exception of § 57.2615, are
technical or mondiscretionary changes
to conform the regulations to the
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requirements of Pub, L. 86-511, Pub. L.
97-35, and standard grants management
provisions,

Section 57.2615 of the regulation
incorporates the statutory standard, as
set out in section 2755(b)(2) of Pub, L.
97-35, for granting trainees waivers and
suspensions of their practice of financial
cbligations. In addition, § 57.2615
specifies the factors which the Secretary
will consider in determining whether to
grant such a waiver or suspension. With
respect to suspension, these factors are
identical to the factors listed in § 57.2616
of the 1980 iterim final rule, however,
these factors have been expanded upon
from the 1980 rule, with respect to
waivers.

In authorizing the Secretary to
consider these factors with respect to
both suspension and waiver
determinations, this regulation expands
the conditions under which a waiver
may be granted. Because § 57.2615
represents a relaxation of the current
waiver provision, the Secretary has
determined that a delay in the
implementation of this regulation, in
order to allow public participation,
would have an adverse impact on the
individuals most directly affected.

Currently, there aré approximately 20
individuals who have not been able to
fulfill their practice obligations. The
Secretary is aware that some of these
individuals have compelling reasons for
requesting a waiver (e.g., economic
hardship, personal and family distress,
unavoidable family obligations to reside
in an area with no appropriate
employment opportunities). However,
no relief may be provided these
individuals until the new, more
liberalized conditions for waivers are
finalized. Therefore the Secretary has
concluded that it would be contrary to
the public interest to delay the
implementation of these regulations.

Notwithstanding the omission of
proposed rulemaking procedures,
interested persons are invited to submit
written comments on these regulations
to the Director of the Bureau of Health
Professions at the address give above.
All relevant material received not later
than 80 days after publication of these
regulations in the Federal Register will
be considered, and following the close
of the comment period, the regulations
will be revised as warranted by the
public comments received, and final
regulations will be published in the
Federal Register.

Paperwork Reduction Act of 1980

The Department is required under the
Paperwork Reduction Act of 1980 to
submit to the Office of Management and
Budget (OMB) for review and approval

the following sections of the regulations
which deal with reporting and/or
recordkeeping requirements. Section
57.2610 which requires the grantee to
make each trainee sign a commitment to
work as a nurse practitioner in a
designated shortage area and to retain
the statement of appointment for three
years; section 57.2613 which requires
that the trainee sign a commitment to
practice following completion of training
and to keep the Secretary informed of
changes of name and address and place
of employment until traineeship
obligations are met; and section 57,2615
which requires the trainee to request
application for a waiver or suspension
of payment and to supply
documentation as needed. These
sections were submitted as required,
approved and assigned OMB control
number 0915-0083.

No grant cycle is proposed for Fiscal
Year (FY) 1984. The application forms
and instructions for this grant program
would be subject to approval by OMB if
a future grant cycle is planned.

Regulatory Flexibility Act and Executive
Order 12291

The requirements of the Regulatory
Flexibility Act of 1980 do not apply to
these regulations since the interim final
regulations were published prior to
January 1, 1981, the effective date of the
Act.

The Department has also determined
that a regulatory impact analysis is not
required under E.O 12291, because any
cost will not approach the threshold
criteria for a major rule. Since 1978,
awards under this program have totalled
less than $4 million. Further there were
no grant cycles in FY 1982 and 1983, and
none is anticipated in 1984.

List of Subjects in 42 CFR Part 57

Grant programs—nursing, Health
manpower shortage area, Health
professions, Medical and dental schools,
Nursing advanced training, Nurse
practitioner, Nurse practitioner
traineeship program, Primary care
health manpower shortage area, Student
aid.

Accordingly, Subpart AA of 42 CFR
Part 57 is revised and adopted as set
forth below:

Dated: February 27, 1984.
Edward N. Brandt, Jr.,
Assistant Secretary for Health.

Approved: June 29, 1984,
Margaret M. Heckler,
Secretary.

(Catalog of Federal Domestic Assistance, No.
13.298, Nurse Practitioner Traineeships)

Subpart AA—Grants for Nurse Practitioner
Traineeship Programs

Sec.

57.2601 To what programs do these
regulations apply?

57.2802 Definitions.

57.2803 Who is eligible to apply for a grant?

57.2604 How will applications be evaluated?

57.2605 How long does grant support last?

57.2006 How is the amount of the award
determined? 3

57.2607 For what purposes may grant funds
be spent?

57.2608 What financial support is available
to trainees?

57.2609 Who is eligible for financial
assistance as a trainee?

57.2610 What are the requirements for .
traineeships and the appointment of
trainees?

57.2611 Duration of traineeships.

57.2612 Termination of traineeships.
57.2613 What must a trainee do in return for
traineeship support? :

57.2614 What are the consequences if the
trainee fails to comply with the terms of
the commitment?

57,2615 When can the practice or payment
obligation be waived or suspended?

57.2616 What additional Department
regulations apply to grantees?

57.2617 Additional conditions.

Authority: Sec. 215 of the Public Health
Service Act, 58 Stat. 690, 67 Stat. 631 (42
U.S.C. 216); sec. 822(b) of the Public Health
Service Act, 91 Stat, 393; as amended by 95
Stat. 930 (42 U.S.C. 296m).

Subpart AA—Grants for Nurse
Practitioner Traineeship Programs

§57.2601 To what programs do these
reguiations apply?

These regulations apply to grants
awarded to schools of nursing,
medicine, and public health or nonprofit
private hospitals, and other public or
nonprofit private entities to meet the
costs of traineeships under section
822(b) of the Public Health Service Act.

§57.2602 Definitions.

“Act" means the Public Health
Service Act, as amended.

“Health manpower shortage area"
means a geographic area, population
group, public or nonprofit private
medical facility, or other public facility
which has been determined by the
Secretary to have a shortage of health
manpower under section 332 of the Act
and its implementing regulation (43 CFR
Part 5).

“National of the United States" means
a citizen of the United States or a person
who, though not a citizen of the United
States, owes permanent allegiance to
the United States (as defined in 8 U.S.C.
1101(a)(22), the Immigration and
Nationality Act).
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The term “nonprofit” as applied to
any school, agency, organization, or
institution means one which is a
corporation or association, or is owned
and operated by one or more
corporations or associations, no part of
the net earnings of which inures, or may
lawfully inure, to the benefit of any
private shareholder or individual.

"Nurse practitioner’ means a
registered nurse who has successfully
completed a formal program of study
designed to prepare registered nurses to
perform in an expanded role in the
delivery of primary health care,
including the ability to:

(a) Assess the health status of
individuals and families through health
and medical history taking, physical
examination, and defining health and
developmental problems;

(b) Institute and provide continuity of
health care to clients (patients), work
with the client to insure understanding
of and compliance with the therapeutic
regimen within established protocols,
and recognize when to refer the client to
a physician or other health care
provider;

(c) Provide instruction and counseling
to individuals, families, and groups in
the areas of health promotion and
maintenance, including involving these
pel:ons in planning for their health care;
an

(d) Work in collaboration with other
health care providers and agencies to
provide and, where appropriate,
coordinate services to individuals and
families.

“Nusse practitioner training program'
means a full-time educational program
for registered nurses (irrespective of the
type of school of nursing in which the
nurses received their training) which
meets the guidelines prescribed by the
Secretary in 42 CFR Part 57, Subpart Y,
Appendix, The objective of this program
is the education of nurses (including
pediatric and geriatric nurses) who will,
upon completion of their studies in this
program, be qualified to perform
effectively in an expanded role in the
delivery of primary health care,
including care in homes, in ambulatory
and long-term care facilities, and in
other health care institutions.

“Primary health care” means care
which may be initiated by the client or
provider in a variety of settings and
which consists of a broad range of
personal health care services, including:

{a) Promotion and maintenance of
health;

(b) Prevention of illness and
disability;

(c) Basic care during acute and
chronic phases of illness;

{d) Guidance and counseling of
individuals and families: and

{e) Referral to other health care
providers and community resources
when appropriate.

*School of medicine” or “"school of
public health" means a school of
medicine or school of public health as
defined in section 701(4) of the Act.

*School of nursing” means a
collegiate, associate degree, or diploma
school of nursing, as defined in section
B53 of the Act.

"Secretary” means the Secretary of
Health and Human Services and any
other officer or employee of the
Department of Health and Human
Services to whom the authority involved
has been delegated.

The term "State” means a State, the
Commonwealth of Puerto Rjco, the
District of Columbia, the Canal Zone,
Guam, American Samoa, the Virgin
Islands, the Commonwealth of the
Northern Mariana Islands, or the Trust
Territory of the Pacific Islands.

"Trainee" means a student who is
receiving a traineeship from a grant
under this subpart.

§ 57.2603 Who Is eligible to apply for a
grant?

Any school of nursing, medicine, or
public health, public or nonprofit private
hospital or other public or nonprofit
private entity which is located in a State
and which provides a nurse practitioner
training program is eligible to apply for
a grant.

§57.2604 How will applications be
evaluated?

(&) The Secretary will approve
projects which will best promote the
purpose of section 822(b) of the Act. The
Secretary will take into Consideration,
among other factors:

(1) The adequacy of the qualifications
and experience of the program directar,
staff and faculty to carry out the
program;

(2) The administrative and managerial
ability of the applicant to carry out the
proposed project; and

(3) The extent to which the applicant
will recruit trainees who are residents of
health manpower shortage areas.

(b) In determining priority for funding
applications approved under paragraph
(&) of this section, the Secretary will
give first preference to applications
which provide nurse practitioner
training in schools of nursing that award
academic credit to students who
complete the program. The Secretary
will give second preference to
applicants other than schools of nursing
that award academic credit to students
who complete the program.

(c) In determining the level of funding
for traineeship programs funded under
this section, the Secretary shall give
special consideration to applications for
traineeships to train individuals who are
residents of health manpower shortage
areas designated under section 332 of
the Act.

§ 57.2605 How long does grant support
last?

(a) The notice of grant award specifies
the length of time the Secretary intends
to support the project without requiring
the project to recompete for funds. This
period, called the project period, will not
exceed 3 years,

(b) Generally, the grant will initially
be funded for 1 year, and subsequent
continuation awards will also be for 1
year at a time. A grantee must submit a
separate application to have the support
continued for each subsequent year.
Decisions regarding continuation
awards and the funding levels of these
awards will be made after consideration
of such factors as the availability of
funds and the grantee's progress and
management practices. In all cases,
continuation awards require a
determination by the Secretary that
continued funding is in the best interest,
of the Federal Covernment.

(c) Neither the approval of any
application nor the award of any grant
commits or obligates the Federal
Government in any way to make any
additional, supplemental, continuation
or other award with respect to any
approved application or portion of an
approved application.

(d) Any balance of federally obligated
funds remaining unobligated by the
school at the end of a budget period may
be carried forward to the next budget
period for use as prescribed by the
Secretary, provided a continuation
award is made. If at any time during a
budget period it becomes apparent to
the Secretary that the amount of Federal
funds provided and made available to
the school for that period, including any
unobligated balance carried forward
from prior periods, exceeds the school's
needs for the period, the Secretary may
adjust the amounts provided by
withdrawing the excess. A budget
period is an interval of time (usually 12
months) into which the project period is
divided for funding and reporting
purposes.

§ 57.2606 How is the amount of the award
determined?

The amount of the award to the
grantee will be determined on the basis
of the Secretary's estimate of the sum
necessary during the budget period to
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cover 100 percent of the costs of tuition,
reasonable living and moving expenses
(including stipends), books, fees, and
necessary transportation.

§57.2607 For what purposes may grant
funds be spent?

(a) A grantee shall only spend funds-it
receives under this subpart according to
the approved application and budget,
the authorizing legislation, terms and
conditions of the grant award,
applicable cost principles specified in
Subpart Q of 45 CFR Part 74, and these
regulations,

(b) A grantee may not spend grant
funds for sectarian instruction or for any
religious purposge.

§57.2608 What financial support is
available to trainees?

The grantee must pay each trainee,
from grant funds, the entire cost of
tuition and fees for the program, and a
stipend and allowance, as set forth by
the Secretary in the notice of grant
award. This allowance must include
costs incurred for:

(a) Books and equipment necessary
for the course of study;

(b) Initial necessary travel from the
trainee's residence to the training site;

(c) Travel required for clinical
pre:jctice during the training program;
an

(d) Necessary travel and moving
expenses from the training site to the
site of the obligated practice.

§57.2609 Who is eligible for financial
assistance as a trainee?

To be eligible for & traineeship, an
individual must;

(a) Be a national of the United States
or a permanent resident of the Trust
Territory of the Pacific Islands or the
Commonwealth of the Northern Mariana
Islands, or a lawful permanent resident
of the United States, Puerto Rico, the
Virgin Islands, or Guam;

(b) Be accepted for enrollment, or be
enrolled, as a full-time student in a
nurse practitioner training program;

(c) Not be receiving concurrent
support for the same training from
another Federal source, except
education benefits under the Veteran's
Readjustment Benefits Act; and

(d) Have signed a commitment with
the Secretary in accordance with
§ 57.2613.

§57.2610 What are the requirements for
traineeships and the appointment of
trainee?

(2) The grantee must require each
trainee to complete a statement of
appointment by the beginning of the
training period. The program director
must sign the statement of appointment

and the grantee must retain it for 3
years.

(b) The grantee must require each
trainee to sign a commitment with the
Secretary to practice as a nurse
practitioner in a health manpower
shortage area, designed as being short of\
primary care health manpower. The
commitment must meet the requirements
of § 57.2613.

{c) The grantee may not require
trainees to perform any work which is
not an integral part of the nurse
practitioner training program and
required of all students in the program.

(d) The grantee must give priosity in
the allocation of traineeships to
individuals who are residents of health
manpower shortage areas designated
under section 332 of the Act.

(Approved by the Office of Management and
Budget under control number 0915-0083.)

§57.2611 Duration of traineeships.
Initial appointment to traineeships
must be made for a full academic year,
not to exceed 12 months, except that a
shorter appointment may be made when

necessary to enable the trainee to
complete the training program.
Appointments may be extended on a
year-to-year basis. The total period of
support for any trainee may nct exceed
24 months.

§57.2612 Termination of traineeships.

The grantee must terminate a
traineeship:

(a) Upon request of the trainee;

(b) If the trainee is no longer enrolled
full-time in the nurse practitioner
training program for which the trainee
was receiving a traineeship under this
subpart; or 2

(c) If the trainee fails to maintain the
level of academic standing required by
the institution's standards and practices
for full-time enrollment.

§57.2613 What must a trainee agree to do
in return for traineeship support?

(a) General. Each trainee must sign a
commitment with the Secretary to
practice as a nurse practitioner on a full-
time basis (at least 40 hours per week)
in a health manpower shortage area
designated as having a shortage of
primary medical care health manpower.
At the end of the training program, the
trainee must inform the Secretary of the
location where he or she will be serving
the practice commitment. The trainee
must also inform the Secretary of any
changes in name, address, and
employment during this period of
practice.

(b) Duration of practice. The period
for which a trainee must agree to

practice is equal to 1 month for each
month for which the trainee receives
support from grant funds. Once practice
has begun, it must be continuous for the
entire period of practice required by the
commitment, unless the Secretary
permits suspension of the obligaiton in
accordance with § 57.2615.

(c) Beginning of practice. The trainee
must begin the practice described in
paragraph (a) of this section within 3
months of the completion of the training
program.

(Approved by the Office of Management and
Budget under control number 0915-0083.)

§57.2614 What are the consequences if
the trainee falls to comply with the terms of
the commitment?

If a trainee fails to complete the
training program or fails to begin or
complete the period of practice required
by the commitment under § 57.2613, the
trainee must repay the traineeship
support to the United States Treasury.
The trainee must pay the amount owed
within 36 months of the date on which
he or she failed to complete the training
program or failed to begin or complete
the period of required practice, as
determined by the Secretary.

(a) Failure to complete the training
program. A trainee who is dismissed
from the academic program or who
voluntarily terminates academic training
must repay the traineeship support to
the United States Treasury. This
individual shall be liable for an amount
equal to the cost of tuition and other
education expenses paid to or for such
individual from Federal funds plus any
other payments which were received
under the traineeship.

(b) Failure to begin or complete the
period of practice. If for any reason an
individual who received a traineeship
and completed the training program fails
to complete a service obligation, this
individual must repay the traineeship
support plus interest to the United
States Treasury. The amount of
repayment must equal the sum of all
traineeship support received, together
with interest at the maximum legal
prevailing rate in effect on the date the
trainee initially received traineeship
assistance.

§57.2615 When can the practice or
payment obligation be waived or
suspended?

(a) Application for waiver or
suspension. A trainee may seek waiver
or suspension of the commitment to
practice or obligation to repay
traineeship support by written request
to the Secretary setting forth the basis,
circumstances, and causes which
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support the requested action. The total
period during which the practice or
repayment obligation may be suspended
mag not exceed 2 years.

(b) Conditions for suspension, The
Secretary may suspend any practice or
repayment obligation whenever he or
she finds good cause based on such
factors as:

(1) The trainee’s efforts to secure
employment which satisfies practice
obligation;

(2) The trainee's present and
estimated future financial resources and
obligations; or

(3) The extent to which the trainee has
problems of a personal nature, such as
. physical or mental disability, or terminal
illness in the immediate family, which
temporarily prevent the trainee from
performing the obligation incurred.

(c) Conditions for waiver, The
Secretary may waive any practice or
repayment obligation:

(1) Upon the death of the trainee;

(2) If the trainee is found to be
permanently and totally disabled as
supported by whatever medical
certification the Secretary may require.
A trainee is totally and permanently
disabled if he or she is unable to engage
in any substantial gainful activity
because of a medically determinable
impairment which is expected to
continue indefinitely or result in-death.

(3) Whenever the Secretary finds that
compliance is impossible or would
involve extreme hardship to such
individual and if enforcement of such
obligation would be against equity and
good conscience. In order to make this
delermination, the Secretary may
require the trainee to provide supporting
documentation.

Among the factors which will be
considered by the Secretary in the
waiver of any obligation are the extent
to which the trainee has personal
problems due to circumstances beyond
his or her control such as a mental or
physical disability; the extent to which
the trainee has problems in his or her
immediate family which prevent the
trainee from either repaying training
costs or performing his or her service
obligation; and the extent to which the
trainee's good faith efiorts fail to secure
employment which satisfies the practice
obliga\ tion.

(Approved by the Office of Management and
Budget under control number 0915-0083.)

§ 57.2616 What additional Department
regulations apply to grantees?

Several other Department regulations
apply to grantees. They include, but are
not limited to:

42 CFR Part 50, Subpart D—Public

Health Service grant appeals process

45 CFR Part 16—Procedures of the
Departmental Grant Appeals Board

45 CFR Part 46—Protection of human
subjects

45 CFR Part 74—Administration of
grants

45 CFR Part 80—Nondiscrimination
under programs receiving Federal
asgistance through the Department of
Health and Human Services
effectuation of Title VI of the Civil
Rights Act of 1964

45 CFR Part 81—Practice and procedure
for hearings under Part 80 of this Title

45 CFR Part 83—Regulation for the
Administration and enforcement of
Sections 704 and 855 of the Public
Health Service Act

45 CFR Part 84—Nondiscrimination on
the basis of handicap in programs and
activilies receiving or benefiting from
Federal financial assistance

45 CFR Part 86—Nondiscrimination on
the basis of sex in education programs
and activities receiving or benefiting
from Federal financial assistance

45 CFR Part 91—Nondiscrimination on
the basis of age in HHS programs or
activities receiving financial
assistance

§ 57.2617 Additional conditions.

The Secretary may impose additional
conditions on any grant award before or
at the time of any award if he or she
determines that these conditions are
necessary to assure or protect the
advancement of the approved activity,
the interest of the public health, or the
conservation of grant funds.

(FR Doc. 84-20293 Filed 7-31-84; 845 am)
BILLING CODE 4160-18-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR PART 64

[Docket No. FEMA 6615]

Suspension of Community Eligibility

Under the National Flood Insurance
Program; New York et al.

AGENCY: Federal Emergency
Management Agency, FEMA,
ACTION: Final rule.

SUMMARY: This rule lists communities,
where the sale of flood insurance has
been authorized under the National
Flood Insurance Program [NFIP), that
are suspended on the effective dates
listed within this rule because of
noncompliance with the flood plain
management requirements of the
program. If FEMA receives
documentation that the community has
adopted the required flood plain

management measures prior to the
_effective suspension date given in this

rule, the suspension will be withdrawn

by publication in the Federal Register.

EFFECTIVE DATES: The third date
(“Susp.”) listed in the fourth column.

FOR FURTHER INFORMATION CONTACT:
Frank H. Thomas, Assistant
Administrator, Office of Loss Reduction,
Federal Insurance Administration, (202)
287-0222, 500 C Street, Southwest,
FEMA—Room 509, Washington, D.C.
20472, o

SUPPLEMENTARY INFORMATION: The
National Flood Insurance Program
{INFIP), enables property owners to
purchase flood insurance at rates made
reasonable through a Federal subsidy. In
return, communities agree to adopt and
administer local flood plain
management measures aimed at
protecting lives and new construction
from future flooding. Section 1315 of the
National Flood Insurance Act of 1968, as
amended {42 U.S.C. 4022) prohibits flood
insurance coverage as authorized under
the National Flood Insurance Program
(42 U.S.C. 4001-4128) unless an
appropriate public body shall have
adopted adeguate flood plain
management measures with effective
enforcement measures. The communities
listed in this notice no longer meet that
statutory requirement for compliance
with program regulations (44 CFR Part
59 et. seq.). Accordingly, the
communities are suspended on the
effective date in the fourth column, so
that as of that date flood insurance is' no
longer available in the community.
However, those communities which,
prior to the suspension date, adept and
submit documentation of legally
enforceable flood plain management
measures required by the program, will
continue their eligibility for the sale of
insurance. Where adequate
documentation-is received by FEMA, a
notice withdrawing the suspension will
be published in the Federal Register.

In addition, the Director of Federal
Emergency Management Agency has
identified the special flood hazard areas
in these communities by publishing a
Floed Hazard Boundary Mep. The date
of the flood map, if one has been
published, is indicated in the fifth
column of the table. No direct Federal
financial assistance (except assistance
pursuant to the Disaster Relief Act of
1974 not in connection with a flood) may
legally be provided for construction or
acquisition of buildings in the identified
special flood hazard area of
communities not participating in the
NFIP and identified for more than a
year, on the Federal Emergency
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Management Agency’s initial flood
insurance map of the community as
having flood prone areas. (Section 202(a)
of the Flood Disaster Protection Act of
1973 (Pub. L. 93-234), as amended). This
prohibition against certain types of
Federal assistance becomes effective for
the communities listed on the date
shown in the last column.

The Director finds that notice and
public procedure under 5 U.S.C. 533(b)
are impracticable and unnecessary |
because communities listed in this final
rule have been adequately notified. Each
community receives a 6-month, 90-day,
and 30-day notification addressed to the
Chief Executive Officer that the
community will be suspended unless the

§64.6 List of eligible communities.

required flood plain management
measures are met prior to the effective
suspension date. For the same reasons,
this final rule may take effect within less
than 30 days,

Purguant to the provision of 5 U.S.C,
605(b), the Administrator, Federal
Insurance Administration, to whom
authority has been delegated by the
Director, Federal Emergency
Management Agency, hereby certifies
that this rule if promulgated will not
have a significant economic impact on a
substantial number of small entities. As
stated in section 2 of the Flood Disaster
Protection Act of 1973, the establishment
of local flbod plain management
together with the availability of flood

-

insurance decreases the economic
impact of future flood losses to bath the
particular community and the nation as
a whole. This rule in and of itself does
not have a sngmﬁcant economic impact.
Any economic impact results from the
community's decision not to (adopt)
(enforce) adequate flood plain
management, thus placing itself in
noncompliance of the Federal standards
required for community participation. In
each entry, a complete chronology of
effective dates appears for each hsted
community.
List of Subjects in 44 CFR Part 64

Flood insurance, Flood plains.

Section 64.6 is amended by adding in
alg}:ahehcal sequence new entries to the
table

State and county Location

Eﬂecﬂvedale.olw\hoﬁzmonl
of sale of fiood Insurance in
community

Special flood hazard area identified

361073A Jan. 12, 1976, emergancy, Aug. 1, 15684,

reguiar, Aug. 1, 1984, suspended.

361517A. Mar. 4, 1976, emergency, Aug. 1, 1984,

361507A

May 23, 197‘unetgoncyAun.1 1984,

L Aug. 1, 1884,
| Feb. 12, 1975, emergency, Aug. 1, 1984,
regular, Aug. 1, 1984, suspendsd.

Feb. 14, 1977, emergency, Aug. 1, 1984,
regular, Aug. 1, 1854, suspended.

Oct. 15, 1973, emergency, Aug. 1, 1864,
regular, Aug. 1, 1584, suspanded.

Jan. 11, 1979, emergency, Aug. 1, 1979,
regular, Aug. 1, 1979, suspended.

Feb, 21, 1979, emergency, Aug. 1, 19684,
reguiar, Aug. 1, 1984, suspended.

Nov. 20, 1975, emergency, Aug. 1, 1984,
regulas, Aug. 1, 1984, suspended.

Apr, 17, 1880, emergency, Aug. 1, 1864,
regular, Aug. 1, 1984, suspended.

Mar, 27, 1975, smargency, Aug. 1, 1884,

regular, Aug. 1, 1984, suspended.

Feb, 25, 1877, emergancy, Aug. 1, 1884,
, Aug, 1, 1884, susperided.

June 25, 1975, emergency, Aug. 1, 1884,
reguiar, Aug. 1, 1984, suspendad.

May 14, 1975, emeargancy, Aug. 1, 1084,
regular, Aug. 1, 1884, suspended.

4100448 Aug. 23, 1974, emergancy, Aug. 1, 1864,

reguiar, Aug. 1, 1984, suspended.
4102788

June 2, 1975, emergency, Aug. 1, 1984,
4100488

4101444,

, | Dec. 20, 1974

, | Dec. 6, 1874
, ['Nov. 1, 1874 and Aug. 6, 1976 ...

Dec. 6, 1874

Feb. 7, 1975

Nov, 8, 1984

Dec. 13, 1874 and Jan. 23, 1991

Apr. 18, 1875 and Sept. 21, 1979

Apr. 26, 1978 and Mar. 25, 1980......ccc.... =

, | June 28, 1974 and July 11, 1975
, | Nov, 22, 1974

Dec. 27, 1874

May 16, 1878

Dec. 17, 1973, May 15, 1978 and Apr. 17,
1280,

June 21, 1974 and Sept. 26, 1975

Mar, 26, 1976
Feb. 268, 1878

Oct. 25, 1977

Aug. 23, 1974 and Mar. 25, 1877 «ivrin]

Nov. 22, 1977
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State and county Location G ity No, tion of sale of fiood insurance in Special flood hazard ares idantifisd Date !
community
Washington: King . v..: . s NOh Bend, city of 5300858 Nov. 6, 1874, emergency, Aug. 1, 1964, | May 17, 1574 and May 7, 1976......oceon...d Do.
regular, Aug. 1, 1984, suspended.

! Dale certain Fedaral assistance no longsr avatiabie in special flood hezard arcas

(Nutional Flood Insurance Act of 1068 (title
XIil of the Housing and Urban Development
Act of 1968); effective Jan. 28, 1969 (33 FR
17604, Nov. 28, 1968), as amended, 42 U.S.C.
4001-4128; Executive Order 12127, 44 FR
19367; and delegation of authority to the
Administrator, Federal Insurance
Administration)

Issued: July 24, 1964.
Jeffrey S. Bragg,
Administrator, Federal Insurance
Administration.

[FR Doc. 84-20409 Filed 7-31-84; 8:45 am)
BILLING CODE 8718-03-M

C—

FEDERAL COMMUNICATIONS
COMMISSION

47 CFRCh.|
{CC Docket No. 81-893; FCC 84-304)

Procedures for implementing the
Detariffing of Customer Premises
Equipment and Enhanced Services
(Second Computer Inquiry); Denial of
Petition and Clarification of Intent

AGENCY: Federal Communications
Commission.

ACTION: Denial of petition and
clarification of intent.

SUMMARY: This Order (1) authorizes
AT&T Information Systems (AT&T-IS)
to carry out lease rate adjustments on
July 1, 1984, with regard to embedded
multi-line customer premises equipment
(CPE) which was transferred to AT&T-IS
pursuant to earlier decisions of the
Commission; and (2) provides that
subsequent lease rate adjustments
during the transition period established
by the Commission may be made by
ATE&T-IS with regard to this embedded
equipment on July 1, 1985, and January 1,
1986. This Order is necessary because it
provides that an earlier decision of the
Commission, which would have barred
AT&T-IS from carrying out any lease
rate adjustments on July 1, shall not
apply. The intended effect of the Order
is (1) to obviate the billing costs and
disruptions which would occur if AT&T-
IS were prohibited from carrying out
scheduled leases rate changes on July 1;
and (2) prevent any irreparable harm to
customers using embedded multi-line
CPE by postponing for two months lease
rate adjustments which originally were
scheduled to be made on May 1, 1985.

EFFECTIVE DATE: The effective date of
the Order is June 29, 1984.

FOR FURTHER INFORMATION CONTACT:
John Cimkao, Jr. (202) 632-9342.

SUPPLEMENTARY INFORMATION:
Order

In the matter of Procedures for
Implementing the Detariffing of Customer
Premises Equipment and Enhanced Services
(Second Computer Inquiry) CC Docket No.
81-893.

Adopted: June 28, 1984.

Released: June 29, 1984. By the
Commission: Commissioner Quello
concurring and issuing a statement.

1, In an action taken on June 15, 1984,!
we indicated that AT&T Information
Systems (AT&T-IS) is authorized to
adjust lease rates for embedded multi-
line customer premises equipment (CPE)
at eight-month intervals during a two-
year transition period established in an
earlier action in this docket.? This action
constituted a clarification of our intent
in CPE Detariffing Order that such
adjustments could be made at eight-
month, rather than six-month, intervals
for all embedded multi-line CPE
transferred to AT&T-IS. Under our June
15 action, lease rate adjustments were
authorized to be made on September 1,
1884, May 1, 1985, and January 1, 1986.

2. On June 20, 1984, International
Communications Association (ICA)
petitioned us to order AT&T-IS to cease
and desist from carrying out any lease
rate adjustments on July 1, 1984.3 ICA
notes in its pleading that AT&T-IS has
informed the Commission and in-place
customers that it plans to implement
lease rate adjustments on July 1. ICA
Petition at 4 & n.*. On June 22, 1984,
AT&T-IS filed an opposition to the ICA
Petition arguing that the planned July 1
price changes should be permitted to

* CC Docket No. 81-893, Second Report and
Order, FCC No, 84-269 (released June 29, 1084)
{(hereinafter Second Repart and Order) (49 FR 27754;
July 8, 1984).

*CC Docket 81-893, Report and Order, FCC 83
551, 48 FR 57168 (publication of summary) {released
Dec. 15, 1983), Reconsideration petitions pending,
Public Notice No. 1445, 49 FR 5672 (released Feb. 6,
1984) (hereinafter CPE Detariffing Order).

SICA, Petition for Emergency Relief and Order
Directing AT&T Information Systems To Cease and
Desist from Viclation of Commission Orders, CC
Docket No. 81-893 (filed June 20, 1984) (hereinafter
ICA Petition).

proceed without disruption.* Based upon
our review of these pleadings, we have
decided to deny the ICA Petition. We
also shall establish additional
requirements regarding the manner in
which AT&T-IS may adjust lease rates.

3. With regard to the scheduled July 1,
1984, lease rate adjustments, ICA makes
the following assertions. First, CPE
Detariffing Order is clear on its face that
lease rate adjustments may be made at
eight-month, and not six-month,
intervals and the July 1 changes planned
by AT&T-IS are in disregard of this
Commission requirement. ICA Petition
at 5 (“These increases are being
implemented by AT&T-IS pursuant to its
singularly held view that it can
implement such increases at 6-month
intervals.”) Second, AT&T-IS already
has carried out an adjustment of lease
rates on March 1, 1984, which was
unlawful under the terms of CPE
Detariffing Order,® and an additional
unlawful increase on July 1 will
“compound the damage to users. . . .

Id. at 6. Third, AT&T-IS is in a position
to stop the July 1 increases from taking
effect and o notify customers that any
July 1 increases for which they actually
have been billed are not to be paid. /d. at
6-7, 8, ICA also surmises that the Bell
Operating Company (BOC) billing
systems shared by AT&T-IS, and AT&T-
IS's own billing systems, should be
configured in a manner which facilitates
the prompt removal of the July 1
increases from the billing systems. /d. at
7-8.

4. AT&T-1S, in opposing the ICA
Petition, argues that “the July 1
increases, as a practical matter, have
already been implemented [in many
jurisdictions] and cannot be reversed
without extraordinary customer
confusion, cost and disruption in these-
jurisdictions.” AT&T-1S Opposition at 3.
ATS&T-1S presents an extensive
discussion of the operational constraints
of its CPE billing systems as a means of

* AT&T-IS, Opposition to ICA Petition for
Emergency Relief, CC Docket No. 81-893 (filed June
22, 1984) (hereinafter ATAT-IS Opposition).

*ICA contends that the March 1, 1084, lease rate
adjustments were unlawful because AT&T-1S has
not taken sufficient action to trigger the transition
period under the terms of CPE Detariffing Order,
and the triggering of the trensition is a precandition
for AT&T-18's suthority to adjust lease rates. This
contention will be addressed in a later action in this
docket.
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demonstrating that considerable
disruption would result from any
attempt to forego the scheduled July 1
lease rate adjustments. See id, at 12-186,
In the course of this discussion, AT&T-
IS makes the following assertions. First,
as of June 1, 1984, AT&T-IS has
converted to its own billing system in 20
jurisdictions; all multi-line CPE hills
rendered on or after June 2 in these
jurisdictions already reflect a portion of
the scheduled July 1 changes. /d. at 2.
Second, it is not possible to revert to
pre-July 1 price levels because "“the prior
rates have not been retained by [the
AT&T-IS billing system] in any manner
which would permit AT&T-IS to
mechanically input those rates to the
system.” Id. at 13. Any such reversion
would require manual input and a
reconversion to the old billing software.
/d. In some jurisdictions this would
require reconversion to the old BOC
billing codes and rates; AT&T-IS
contends this would be extraordinarily
difficult because "[the BOCs’]
preconversion records have been
destroyed.” Id.

5. Third, any attempt to revert to pre-
July 1 price levels would “require AT&T-
IS to shut down [its billing systems]
completely for at least one month.” /d.
AT&T-IS notes that any such exercise
would result in “delays, chaos and
financial losses." Id. Fourth, in those
jurisdictions which have not yet been
converted to AT&T-IS billing, any
attempt to halt the July 1 changes would
generate significant customer confusion
and jeopardize the ability of the BOCs
to continue efficiently their provision of
billing services to AT&T-IS and their
conversion of these billing systems to
new systems operated exclusively by
AT&T-IS. Id. at 14-186.

8. ICA filed a reply to the AT&T-IS
Opposition on June 26, 1984. ICA renews
its contentions regarding the legality of
the March 1, 1984, lease rate changes
made by AT&T-IS,® and further argues
that there is no basis for AT&T-IS's
conclusion that CPE Detariffing Order
authorized lease rate adjustments at six-
month intervals.” On the specific issue
of the July 1, 1984, lease changes
scheduled by AT&T-IS, ICA argues that
AT&T-IS has acted imprudently in
scheduling these changes and should be
required to absorb any costs associated
with its imprudent action, ICA Reply at
6-7. ICA also contends that the
Commission should be mindful of the
fact that multi-line CPE users are
without self-help alternatives because

‘See para. 3 & n. §, supra.

'As we have noted, we have clarified our intent
regarding this issue in the Second Report and Order.
See para, 1, supra.

they “cannot on short notice go
elsewhere in order to meet their CPE
needs.” ICA Reply at 8. As a solution to
the July 1 billing problem, ICA suggests
that AT&T-IS should be required to mail
follow-up notices to users indicating that
increases reflected on July 1 bills should
not be paid. ICA Reply at 9-10.*

7. Based upon our review of these
pleadings, we hereby deny the ICA
Petition and authorize AT&T-IS to go
forward with lease rate adjustments on
July 1, 1984, We also shall require that
the second lease rate adjustment may be
made on July 1, 1985, and the third
adjustment may be made on January 1,
1986. Under the terms of CPE Detariffing
Order, the second adjustment would
have occurred on May 1, 1985, but we
now are requiring that this adjustment
be postponed until July 1, 1985, to take
into account the fact that the July 1,
1984, adjustment is occurring two
months earlier than scheduled under
CPE Detariffing Order. The January 1,
1986, adjustment adheres to the original
schedule established in that Order.

8. Authorizing adjustments to be made
on July 1, 1984, rather than September 1,
1984, is based upon the following
reasons; (1) Customers will not be
irreparably harmed by this authorization
because our decision to delay the
second adjustment from May 1, 1985 (the
originally scheduled date for
adjustments under the terms of CPE
Detariffing Order) to July 1, 1985,
provides a means of recoupment for
customers in compensation for the fact
that the July 1, 1984, adjustments are
being made two months in advance of
the eight-month interval established in
CPE Detariffing Order. (2) AT&T-IS,
acting on the mistaken assumption that
CPE Detariffing Order authorized
adjustments as of July 1, has already
taken a series of steps to effectuate
these adjustments. AT&T-IS Opposition
at 12; see para. 4, supra. For example, a
considerable number of bills reflecting
lease rate adjustments effective July 1
have been mailed to customers. In light
of the fact that, by delaying the second
scheduled lease rate changes for two
months, we have fashioned a remedy for
the benefit of in-place customers, we
cannot agree with ICA's assertion that
requiring AT&T-IS to retract mailed
bills and to reprogram its computer
software constitutes a workable
resolution of this dispute. (3) We
recognize that considerable costs would
be incurred by AT&T-IS if AT&T-IS

*ICA also discusses additional “long term"
remedies to take into account AT&T-IS's “other
major violations" of CPE Detariffing Order, ICA
Reply at 10-13. As we have noted, these issues are
beyond the scope of this Order. See para. 3n. 5,
supra.

were required to attempt to undo the
mechanisms already set in motion to
carry out adjustments on July 1, In view
of these costs and the substantial billing
disruption which would occur if the
scheduled July 1 lease rate changes
were required to be postponed, we
conclude that it is desirable to permit
these changes to go forward.

9. We must stress, however, that
AT&T-IS, in scheduling lease rate
changes for July 1, acted solely upon its
own interpretation of the requirements
of CPE Detariffing Order and without
any authority under the terms of that
Order. AT&T-IS in fact was advised by
the Common Carrier Bureau in January
1984 “that it would be advisable for
ATT-IS, in any notice made to its
embedded multi-line CPE customers, to
inform these customers that there is still
uncertainty regarding the . . . phasing-in
of multi-line CPE lease rates during the
transition, and that these issues will be
resolved by the Commission at a later
date.” Letter from Chief, Common
Carrier Bureau, to D. J. Culkin (Jan. 17,
1984); see ICA Reply at 8-7. Further,
AT&T-IS did not furnish us with any
specific notice that it intended to
reconfigure its computer billing system
in a manner which would preclude
rectifying its unwarranted decision to go
forward with July 1 lease rate changes.
AT&T-IS is admonished for taking these
unilateral actions in disregard of the
plain meaning of CPE Detariffing Order.
Such irresponsible action cannot be
condoned and AT&T-IS is cautioned to
refrain from such action in the future.

10. Accordingly, it is ordered, that the
ICA Petition IS DENIED.

11. It is further ordered, that AT&T-IS
shall be authorized to make adjustments
in lease rates applicable to embedded
multi-line CPE, pursuant to the terms of
CPE Detariffing Order and this Order,
on July 1, 1884, July 1, 1985, and January
1, 1986.

12. It is further ordered, that this order
shall take effect on the date after the
date of the adoption of this order.

13. It is further ordered, that the
Secretary of the Commission shall cause
a copy of this order to be published in
the Federal Register.

(Secs. 4(i), 4(f), 201-205, 213, 218, 220, and 403

of the Communications Act of 1934, 47 U.S.C.
154(i), 154(j), 201205, 213, 218, 220, and 403.)

Federal Communications Commission.
William J. Tricarico,
Secretary.
Concurring Statement of FCC
Commissioner James H. Quello

In re: Procedures for Implementing the
Detariffing of Customer Premises
Equipment and Enhanced Services
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I believe that the action taken in this
Order is correct only insofar as it deals
with the immediate problem of
implementing a billing system already in
place. I object to the admonition
gratuitously appended in which AT&T is
taken to task for altering its billing
system prematurely in the face of the
“"plain meaning of CPE Detariffing
Order.” (See paragraph 9.)

In fact, the “'plain meaning' of the
CPE Order became "plain” with the
Commission's interpretation on June 15,
just two weeks ago, The Common
Carrier Bureau, with uncharacteristic
humility, concluded that it was
unqualified to make an interpretation
when requested by the carrier to do so
early in January. Instead, it
recommended an interpretation five
months later which the Commission
promptly approved. Had the carrier
waited for an interpretation before
reconfiguring its billing system, it would
have been unable to reconfigure in a
timely manner even if its interpretation
had been sustained.

Much has been said of removing the
“heavy hand of government” from the
lives of the American people. The tone
of this Order appears to supplant that
“heavy hand” with the heel of a
hobnailed boot.

[FR Doc. 84-20130 Filed 7-31-84: 848 am)
BILLING CODE 6712-01-M

47 CFR Part 73

[BC Docket No. 78-28; MM Docket No. 83-
16; RM-3103; RM-3740]

Relative Phase Tolerances for
Directional AM Stations, Expansion of
Use of Toroidal Transformers as a
Method of Deriving Current Samples in
Directional (AM) Antenna Systems,
and Use of Radio Frequency Relays in
Sampling Element Transmission Lines

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In the attached Memeorandum
Opinion and Order the Commission
decided: (a) To require the relative
phases of a directional AM station
antenna currents to be maintained
within +38° of the specified values for
non-critical arrays; (b) to expand the use
of toroidal current transformers as a
means of deriving current samples in
directional AM arrays for towers over
130° in electrical height; and (c]) to
permit broadcasters to use radio
frequency relays in the sampling
element of transmission lines. This is

necessary fo respond to petitions filed
requesting reconsideration of the
Commission's action taken in the Repert
and Order (January 11, 1984; 49 FR 1368).
EFFECTIVE DATE: August 1, 1984,
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
John Al Karousos, Mass Media Bureau,
(202) 632-9660.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Memorandum Opinion and Order

In the matter of amendment of § 73.52 of
the Commission's Rules and Regulations with
respect to relative phase tolerances for
directional AM stations, BC Docket No. 78—
28; amendment of § 73.68 of the Rules to
expand the use of toroidal transformers as &
method of deriving current samples in
directional {AM) antenna systems; and to
provide for the use of radio frequency relays
in sampling element transmission lines, MM
Docket No. 83-16, RM-3103, RM-3740.

Adopted: July 12, 1984.

Released: July 18, 1884,

By the Commission: Commissioner Rivers
absent,

Introduction

1. The Commission has under
consideration requests for
reconsideration of its Report and Order
in the above entitled proceedings
adopted December 1, 1983 (49 FR 1368;
published January 11, 1984). With regard
to BC Docket No. 78-28, the Commission
formalized a long-standing policy that
required the relative phases of
directional AM station antenna currents
to be maintained within +:3° of the
licensed values for non-critical AM
antenna arrays.! In MM Docket No. 83—
186, the Commission amended the rules
to provide for greater flexibility in the
use of toroidal current transformers as a
means of deriving directional AM
station antenna sample currents. The
Commission also adopted a change in
§ 73.68(a)(1) of the rules to permit AM
broadcasters to use a remotely
controlled switch or a radio frequency
relay to feed the sample currents to the
antenna monitor. Petitions for
reconsideration were filed by Hatfield
and Dawson Consulting Engineers, Inc.
and Doug C. McDonell, Engineering
Consultant. .

Discussion

2. Hatfield and Dawson Consulting
Engineers, Inc. requested the
Commission to editorially amend the

' Critical arrays have a license specified phase
tolerance more stringent than %3° for reasons of
interference protection.

provisions of § 73.68 as adopted to
provide for the use of impedance
matched relays or switches to allow the
selection of individual sampling
elements at a given tower to
accommodate different modes of
operation. The petitioner also stated
that the revised rule does not make clear
whether it allows the use of a relay to
switch the input to a single sample line
from more than one current transformer
or sample loop at a given tower. The
petitioner further states that this mode
of operation is highly desirable where
the difference between daytime and
nighttime antennas configuration and
power requires the use of sampling
devices of greatly different sensitivity.
We believe that the petitioner's request
is analogous to and consistent with our
previous action relative to the use of RF
relays or switches, Therefore, the
petitioner's request to amend § 73.68 is
being granted as set forth in the
attached appendix.

3. Doug C. McDonell, Engineering
Consultant, believes that the 130
electrical degree value should have been
retained as a maximum height for the
use of current transformers. However,
since the Commission decided not to
prohibit the use of toroidal current
transformers in cases where the antenna
tower exceeds 130° in electrical height,
the petitioner requests that the
limitation on operating potentials of
sampling system loops should also be
removed.? This request is denied. In this
proceeding the Commission did not seek
to modify the method of decoupling
sampling lines from antenna towers or
the installation of sampling current
loops to operate accurately, but allowed
the use of toroidal transformers where
the antenna towers are above 130° in
electrical height. Thus, the issue raised
by McDonell is essentially unrelated to
those igsues in this proceeding.

4. Accordingly, it is ordered, that the
“Petition for Reconsideration” filed in
this proceeding by Hatfield and Dawson
Consulting Engineers, Inc. is granted.

5. Additionally, it is ordered, that the
“Petition for Reconsideration” filed in
this proceeding by Doug C. McDonell,
Engineering Consultant, is denied.

8. Consistent with the foregoing
decisions, it is ordered, that Part 73 of
the Commission's Rules. 47 CFR Part 73,
is amended, as set forth in the attached
Appendix, effective upon publication in
the Federal Register.

* Sampling current loops must be installed to
operate 8l tower potential, provided that for towers
less than 130" in electrical height, loops operating al
ground potential may be used. See § 73.68(a}(2).
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7.1t is further ordered that this
Proceeding is terminated.

8. Authority for this action is
contained in section 4(i), 303(g) and
303(r) of the Communications Act of
1934, as amended.

9. For further information on this
proceeding, contact John A. Karousos,
Mass Media Bureau, (202) 632-9660.

Federal Communications Commission.
William J. Tricarico,

Secretary.

Appendix
PART 73—[AMENDED]

47 CFR Part 73 is amended as follows:

Section 73.68 is amended by revising
paragraph (a)(1)(vi) to read as follows:

§73.68 Sampling systems for antenna
monitors.

(a) 978 B

(1) LA I

(vi) The provisions of this :
subparagraph do not preclude the use of
a centrally located impedance-matched
radio frequency relay or a remotely
controlled switch to provide relative
sampling currents to the antenna
monitor over a single transmission line.
However, the reference sampling line
and the relative sampling line from the
switching point to the antenna manitor
must be identical in type and electrical
length, and must be exposed to the same
environment. The sampling line from
each sampling element to the relay must
conform to all relevant requirements
indicated in this subparagraph.
Alternatively, when such a relay is used
to select signal samples from any of two
or more sampling devices installed
either on the tower or at its base and
feed the sample to the antenna monitor
through a single sampling line, the
length of cable from each device to the
relay shall be equal. Additionally, a
licensee may install the antenna monitor
at a centrally located or otherwise
convenient location provided that the
temperature and humidity of the
operating environment are maintained
within the tolerances specified by the
antenna monitor manufacturer. When
such an antenna monitor is to be
remotely controlled and read,
installation shall conform to the
requirements of § 73.67 of this part.

* - - - -

(Secs. 4, 303, 48 Stat., as amended, 1068, 1082:
47 U.S.C. 154, 303)

(FR Doc. 84-20017 Filed 7-31-84; 8:45 am)
BILLING CODE 6712-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 285
[Docket No. 31012-199]

Atlantic Tuna Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Notice of closure.

SUMMARY: NOAA issues this notice to
close the fishery for Atlantic bluefin
tuna conducted by vessels permitted in
the incidental longline category in the
regulatory area. Closure of this fishery is
necessary because the annual catch
quota of 145 short tons (st) will be
attained by the effective date. The intent
of this action is to insure that the overall
U.S. quota for Atlantic bluefin tuna in
the Western Atlantic Ocean will not be
exceeded.

EFFECTIVE DATES: 0001 hours Eastern
Daylight Time (EDT) August 1, 1984
through December 31, 1984.

FOR FURTHER INFORMATION CONTACT:
William C. Jerome, Jr., 617-281-3600,
extension 325, or David S. Crestin 617-
281-3600, extension 253.

SUPPLEMENTARY INFORMATION:
Regulations promulgated under the
authority of the Atlantic Tunas
Convention Act (16 U.S.C. 871-971h)
regulating the take of Atlantic bluefin
tuna by persons and vessels subject to
U.S. jurisdiction were published in the
Federal Register on June 17, 1983 (48 FR
27755).

Section 285.22(f)(1) of the regulations
provides for an annual quota of 145
short tons (st) of Atlantic bluefin tuna to
be taken by vessels permitted in the
incidental longline category in the
regulatory area. The Assistant
Administrator for Fisheries, NOAA
(Assistant Administrator), is required
under § 285.20(b)(1) to monitor the catch
and landing statistics and, on the basis
of these statistics, to project a date
when the total catch of Atlantic bluefin
tuna will equal any quota under
§ 285.22. The Assistant Administrator,
further, is required under § 285.20(b)(1)
to prehibit the fishing for, or retention
of, Atlantic bluefin tuna by the type of
vessels subject to the quotas. The
Assistant Administrator has determined,
based on the reported catch of Atlantic
bluefin tuna of 135 st and the recent
catch rate, that the annual quota of
Atlantic bluefin tuna allocated to
vessels permitted in the incidental
longline category will be attained by the
effective date. Fishing for and retention

of any Atlantic bluefin tuna by longline
vessels must cease at 0001 hours EDT on
August 1, 1884,

Notice of this action has been mailed
to all Atlantic Bluefin tuna dealers and
vessels owners holding a valid vessel
permiit for this fishery,

Other Matters

This action is taken under the
authority of 50 CFR 285.20, and is taken
in compliance with Executive Order
12291,

List of Subjects in 50 CFR Part 285
Fisheries.
(16 U.S.C. 971 et seq.)
Dated: July 27, 1984.
William G. Gordon,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 84-20342 Piled 7-21-84: 8:45 am]
BILLING CODE 3510-22-M

50 CFR Parts 654 and 658

[Docket No. 40558-4082]
Stone Crab Fishery and Shrimp
Fishery of the Guilf of Mexico

AGENCY: National Marine Fisheries
Service (NMFS}, NOAA, Commerce.

ACTION: Final rule.

SUMMARY: NOAA issues a final rule to
implement an amendment to each of the
fishery management plans for the stone
crab fishery and shrimp fishery of the
Gulf of Mexico. This rule provides for:
(1) Opening and closing specific fishing
areas in the fishery conservation zone
(FCZ) off Pasco, Hernando, and Citrus
Counties, Florida, to stone crab or
shrimp fishing; (2) modifying the specific
fishing areas in the FCZ specified in (1)
above; (3) prohibiting the intentional
placement of articles in the FCZ that
interfere with fishing or the utilization of
fishing gear to damage intentially the
gear of another; and (4) disposing of
stone crab traps found in areas closed to
crab fishing. The intent of these
regulations is to allow orderly conduct
of the two fisheries and avoid serious
conflict between stone crab and shrimp
fishermen.

EFFECTIVE DATE: August 31, 1984.

ADDRESS: A copy of the combined
supplementary regulatory impact
review/final regulatory flexibility
analysis (SRIR/FRFA} may be obtained
from Donald W. Geagan, Southeast
Region, National Marine Fisheries
Service, 8450 Koger Boulevard, St.
Petersburg, Florida 33702.
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FOR FURTHER INFORMATION CONTACT:
Donald W, Geagan, 813-893-3722.
SUPPLEMENTARY INFORMATION:

Background

The Fishery Management Plan for the
Stone Crab Fishery of the Gulf of
Mexico (Stone Crab FMP) prepared by
the Gulf of Mexico Fishery Management
Council (Council) was approved by the
Assistant Administrator for Fisheries,
NOAA (Assistant Administrator), on
March 19, 1979, and implemented by
regulations published September 14,
1979 (44 FR 53520), under the authority
of the Magnuson Fishery Conservation
and Management Act, as amended
(Magnuson Act). The Fishery
Management Plan for the Shrimp
Fishery of the Gulf of Mexico (Shrimp
FMP) prepared by the Council, was
approved by the Assistant
Administrator on November 7, 1980, and
implemented by regulations published
May 20, 1981 (46 FR 27494).

Emergency regulations amending the
Stone Crab and Shrimp FMPs under
section 305(e}(2) of the Magnuson Act
were published on April 6, 1963 (48 FR
14903), October 11, 1983 (48 FR 46057),
and December 21, 1983 (48 FR 56394).
These emergency regulations were
implemented to resclve continuing gear
conflicts between shrimp and stone crab
fishermen in the FCZ off the Pasco,
Hernando, and Citrus Counties, Florida
area during the 1983 and 1984 stone crab
seasons.

This rulemaking consists of
procedures which establish exclusive
fishing areas for shrimp trawling or for
crab fishing in the FCZ and provide a
flexible system with rapid response time
for addressing the conflict in the tri-
county area in future years by notice in
the Federal Register. In addition to these
procedures, the rulemaking (1)
authorizes the Secretary of Commerce
(Secretary) to resolve conflicts in other
areas when they occur through
regulatory amendment and to dispose of
traps in areas closed to stone crab
fishing, and (2) prohibits placement of
articles in the FCZ with the intent to
interfere with fishing by others.

Gear conflicts have occurred between
shrimp and stone crab fishermen for the
past six years in the area west of Pasco,
Hernando, and Citrus Counties, Florida.
A discussion of the conflicts, their effect
on local fishermen and results of
previously implemented emergency
regulations was contained in the
preamble to the proposed rulemaking.
This discussion is not repeated here.

Comments and Responses

During the public comment period, the
only comments received on the

‘proposed rule were those submitted by
the Council.

Comment 1

The Council requested modification of
the wording under § 654.23(b)(3) to
include the entire management area.

Response

This change was not made since
§ 654.22(b) provides authority for the
disposition of traps throughout the
management area and § 654.23(b)(3) is
intended specifically for the closed
Zones.

Comment 2

The Council requested that the
wording in § 654.23(a)(3) and (5) and
§ 658.24{a)(8) and (5) be modified to
indicate clearly the authority of the Ad
Hoc Advisory Panel to recommend
zoning modifications.

Response

The appropriate wording has been
added to these sections.

Comment 3

In the FMP amendment, the Council
included a provision authorizing the
Secretary to modify, with the
concurrence of the Council, the existing
zoning by notice in the Federal Register.
This measure was not included in the
proposed rule because of a question
regarding its legality. The Council
requested that this provision be
incorporated in the final rule.

Response

The legal issue has been resolved and
the deleted authority is included in
§ 654.24 and § 658,24 of the final rule
with modification.

Changes From the Proposed Rule

For the reasons discussed above, the
final rule differs from the proposed rule
as follows:

Sections 664.24 and 658.24

Paragraphs (&)(7) through (c) of these
sections have been amended by
redesignating as paragraphs (b)(1)
through (d) to accommodate
incorporation of new paragraphs
(7)(i)(iii) authorizing the Secretary to
modify, with the concurrence of the
Council, the existing zoning by notice in
the Federal Register.

Sections 654.24 (a) (3) and (5) and 658.24
(e} (3) and (5)

Wording has been added to these
sections to indicate clearly the authority

of the Ad Hoc Advisory Panel to
recommend zoning modifications.

Classification

The Assistant Administrator, after
considering all comments received on
the FMP amendments and the proposed
regulations, has determined that the
FMP amendments are necessary and
appropriate for conservation and
management of the stone crab and
shrimp fisheries and are consistent with
the national standards and other
provisions of the Magnuson Act, and
other applicable law.

The Council prepared an
environmental assessment for these
FMP amendments and concluded that
there will be no significant impact on
the environment as a result of this rule.
You may obtain a copy of the
environmental assessment from the
address listed above.

The Administrator, NOAA, has
determined that these regulations are
not major requiring the preparation of a
regulatory impact analysis (RIA) under
Executive Order 12291. A final
supplementary regulatory impact review
(SRIR) has been prepared that analyzes
the expected benefits and costs of the
regulatory action. The review provides
the basis for the Administrator's
determination. The major benefit
provided by this amendment is the
institution of a permanent system to
resolve conflicts cooperatively by the
Secretary (in the FCZ) and the State of
Florida (in its jurisdiction).

The Council prepared a SRIR which
concludes that these rules will have the
following economic effects. This
amendment of the FMPs allows both

‘fisheries to operate in an orderly

manner in the area off Pasco, Hernando,
and Citrus Counties, Florida. Under
generally unregulated conditions in the
conflict area, fishermen were incurring
cumulative losses estimated at $950,000
annually. These losses were a result of
lost production in fishing harvest, lost
gear, and the replacement costs of lost
or damaged gear, all resulting from the
gear conflict. Restoration of c:derly
fisheries should reduce such losses to a
negligible level. Such action is also
expected to reduce the enforcement
burden on Federal and State agencies
over that existing in the unmanaged
fisheries, or in the fisheries regulated by
emergency rule. Over time, under the
regulations, most of the enforcement
burden will be borne by the State under
a cooperative law enforcement
agreement. Such a burden to maintain
orderly fisheries will be minimized.
Costs to the Council for development of
the amendments are estimated at
$26,000.
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If the fishery had to be closed or
severely restricted (by emergency rule
or notice) to resolve a serious conflict, it
would result in adverse economic
impacts on the participants in the two
fisheries, ranging from $374,000 to less
than $50,000, depending on the
regulatory option invoked. Such impacts,
however, must be contrasted against
violence, civil disorder, and potential
loss of life and property. These impacts
support the need to institute the
provision for restoration of orderly
fisheries.

The Council prepared a final
regulatory flexibility analysis as part of
the SRIR which concludes that this rule
will have a significant effect on small
business entities. These effects are
included in the SRIR which is
summarized above. You may obtain a
copy of this analysis from the address
listed above.

This rule does not contain a collection
of information requirement for purposes
of the Paperwork Reduction Act.

The Council determined that this rule
will be implemented in a manner that is
consistent to the maximum extent
practicable with the approved coastal
zone management program of Florida.
The State of Florida Department of
Environmental Regulation has concurred
with this determination.

List of Subjects in 50 CFR Parts 654 and
658

Figheries, Reporting and
recordkeeping requirements.
Dated: July 27, 1984.
William G, Gordon,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For reasons set forth in the preamble,
50 CFR Parts 654 and 658 are amended
as follows:

1. The authority citation for Parts 654
and 658 reads as follows:

Authority: 16 U.S.€. 1801 &t segq.

PART 654—STONE CRAB FISHERY

2. The Table of Contents is amended
by redesignating § 654.24 as § 654.25 and
by adding a new entry § 654.24 “Zone
modification procedures.”

3. Section 654.2 is amended by adding
the definitions of “Committee”,
*Council”, “FDNR", “FMP", “Secretary",
and “State” in alphabetical order to
read as follows:

§654.2 Definitions.

- - - *

Committee means Pasco, Hernando,
and Citrus Counties Shrimping and
Crabbing Advisory Committee or any
successor committee designated as such
by the Staff of Florida.

Council means the Gulf of Mexico
Fishery Management Council, Suite 881,
5401 West Kennedy Boulevard, Tampa,

FDNR means the Florida Department
of Natural Resources.

FMFC means the Florida Marine
Fisheries Commission.

FMP means the Fishery Management
Plan for Stone Crab Fishery.
* » * » *

Secretary means the Secretary of
Commerce, or a designee.

State means the State of Florida.

- Ll - * -

4. Section 654.23 is amended by
redesignating the existing text as
paragraph (a) and by adding a new
paragraph (b) to read as follows:

§654.23 Area restrictions.

- - L - -

(b)(1) Between 0001 hours October 5
to 2400 hours May 15 each year, it is
unlawful to place stone crab traps in
the water or harvest stone crabs from
traps in that area of the FCZ (Figure 3)
bounded by a continuous line
connecting the following points
expressed by latitude and lengitude
(LORAN notations are unofficial, and

Florida 33609, are included only for the convenience of
» - N * . fishermen):
AReA Il
Point LORAN rate 7980
Latitude Langitude
w X Y z

a o R R R N e 45260 | 629714
R °49, 82975
z 82075
Y 28°4207' N... 62870
U 28°3125' N €2070
v 28°20.80' N 62955
X! 28'37.88' N 82'53.02' W, 31285 62955

MJmﬁmmsmbou\dun?mO.

* This point is on the State boundary.
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Figure 3.

Crystal River

Hernando Beach

Chart delinesting areas closed to fishing for shrimp Jr stone crab

(not to scale, for fllustrative purposes only).

(2) No person may place into the
management area any article, including
fishing gear, with the intent to interfere
with fishing or obstruct or damage
fishing gear or fishing vessels of others,
to utilize willfully fishing gear in such a
fashion that it obstructs or damages the
fishing gear or fishing vessel of another.

(3) Stone crab traps found in the area
described in paragraph (b)(1) of this
section during the clesed period will be
considered unclaimed or abandoned
property and may be disposed of in any
manner considered appropriate by the
Secretary or an authorized officer. Lines
and buoys are considered part of the
trap. Owners of these stone crab traps
are subject to civil penalties. All stone
crab traps fished in the FCZ will be
presumed to be the property of the most
recently documented owner.

5. Section 654.24 “Specifically
authorized activities” is redesignated as
§ 654.25, and a new § 654.24 is added in
its entirety to read as follows:

/

§ 654.24 Zone modification procedures.

(a) Procedure for modifying existing
restricted fishing areas for stone crab
fishermen in the FCZ (inshore of 83.0°
W. longitude) off Pasco, Hernando, and
Citrus Counties, Florida, by notice. (1)
The Pasco, Hernando, and Citrus
Counties Shrimping and Crabbing
Advisory Committee (Committee) may
propose modifications to the exclusive
fishing areas for shrimping and for
crabbing provided by § 654.23 to resolve
any conflict in both State waters and the
FCZ inshore of 83.0° W. longitude, at its
public meetings. Such a zoning proposal
for fishing areas may be initiated at any
time by the Committee in response to
changing conditions in the fishery and
may include zoning configurations that
fluctuate or change on specific dates to
allow for optimum production by the
user groups affected. .

(2) The Committee will submit the
zoning proposal to the State regulatory
agencies, Florida Department of Natural
Resources (FDNR) and Florida Marine
Fisheries Commission (FMFC), for

implementation in State waters and may
submit the proposal to the Council for
initial review and comment.

(3) After the State has accepted the
proposal for promulgation as a rule, the
State may request that the Council
adopt that portion of the zoning
proposal relating to the FCZ. The
Council will review the proposal and
administrative record developed by the
State in support of its proposed rule and
will recommend to the Regional Director
that the proposal be implemented (or not
implemented) or implemented with
minor modifications in the FCZ, If the
Council or Regional Director determine
that the oppertunity for public comment
through the State system was
inadequate, they may hold public
hearings on the zoning proposal
affecting the FCZ. The Council may also
avail itself of the advice and counsel of
its Scientific and Statistical Committee,
Shrimp and Stone Crab Advisory
Panels, or an Ad Hoc Advisory Panel
consisting of persons fishing the Federal
waters, in the review of the proposal or
to propose zoning modifications. Should
the Council recommend that the Federal
portion of the proposal not be
implemented or be madified, it will
immediately notify the State artd specify
its reasons for such action.

(4) If the Secretary, after receiving the
recommendations of the Council,
concludes that such recommendations
are consistent with the objectives of the
FMPs, the Magnuson Act, or other
applicable law, the Secretary will
implement them by notice in the Federal
Register. If the Regional Director
determines that the recommended
action of the Council should notbe
implemented, the Regional Director will
immediately notify the Council and
State of his reasons and may suggest an
alterative to the recommended action.
The Council, after conferring with the
State, will immediately advise the
Regional Director as to the acceptability
of the alternative.

(5) In the event that the Committee
fails to act or is unable to develop a
tompromise solution for fishing in the
area, or if the Committee is abolished or
otherwise becomes nonfunctional, the
Council will call upon the FMFC to
provide the recommendations under
paragraphs (&](1) and (2) of this section.
The Council may then utilize its own Ad
Hoc Advisory Panel consisting of
fishermen from the area affected to
advise the Council on the acceptability
of these recommendations or to propose
zoning modifications. _

(6) If the Committee is enlarged or
restructured to have authority over
zoning for other counties, the
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restructured committee may provide
recommendations under paragraphs
(a){1) and (2) of this section and the
Secretary may implement such
recommendations under paragraph
(a)(4) of this section.

(7)(i) The Secretary may, with the
concurrence of the Council, modify
existing zoning by publishing a notice in
the Federal Register if the Regional
Director determines that the procedures
in paragraphs (a)(1)-(5) of this section
cannot be followed in time to prevent
inequitable access to the resources.

(ii) The Secretary will invite public
comment prior to the effective date of
the notice. If the Secretary determines,
for good cause, that a notice must be
promulgated immediately, comments
will be received for 15 days after the
effective date of the notice. -

(iii} As soon as practicable after the
end of the comment period, the
Secretary will either rescind, modify or
allow the modification to the existing
zoning to remain unchanged through
notice in the Federal Register.

(8)(i) In the event that the Regional
Director determines that the procedural
paragraphs (a){1)-(5) of this section
cannot be followed in time to resolve or
prevent serious conflict the Secretary
may, with the concurrence of the
Council, publish a notice in the Federal
Register to:

(A) Close the area or a portion thereof
to stone crab fishing for a period not to
exceed 30 days; and/or

(B) Modify the configuration of the
existing boundaries of the fishing areas
as specified in the rule in the FCZ for
part of or for the duration of the stone
crab season and close the fisheries in
the areas affected for 10 days to allow
movement of crab traps into the
crabbing areas specified in the rule.

(ii) Not later than 72 hours after the
effective date of the modification to the
regulation under paragraph (b)(1) of this
section, the Regional Director will
conduct a public fact-finding hearing.
Notice of such hearing will be provided
ta the following:

(A) The Chairman of the council or his
designee;

(B) The Director of the FDNR or his
designee;

{C) The Chairman of the FMFC or his
designee;

(D) Local news media as may be
appropriate;

(E) Such user group representatives or
organizations as may be appropriate
and practicable; and

(F) Others deemed appropriate by the
Regional Director.

(iii) The fact-finding hearing will be
for the purpose of evaluating the
following:

(A) The existence and seriousness of
the conflict needing resolution by the
modification to the existing rule;

(B) The appropriate duration of the
maodification to the existing rule;

(C) Other solutions to the conflict; and

(D) Other relevant matters.

(iv) The Secretary, within ten days
after conclusion of the factfinding
hearing will either rescind, modify or
allow the modification to the existing
rule to remain unchanged through notice
in the Federal Register.

(b) The Secretary, in consultation with
or based on recommendations by the
Council, may by regulatory amendment,
take such action as may be necessary
and appropriate to resolve any conflict
in the area off Pasco, Hernando and
Citrus Counties, Florida (inshore of 83.0°
W. longitude) or any other part of the
FCZ, provided such action is taken in a
manner which to the maximum extent
practicable is consistent with action
recommended by or taken by the
adjacent coastal State.

(c) Nothing contained in this section
limits the authority of the Secretary to
issue emergency regulations under
section 305(e) of the Magnuson Act.

PART 658—SHRIMP FISHERY OF THE
GULF OF MEXICO

6. The Table of Contents is amended
by redesignating §§ 658.24-658.26 as
§§658.25-658.27 and by adding a new
eniry "§ 658.24 Zone modification
procedures” and by revising the entry
for § 858.23 from “Stone crab area
closure” to read “Stone crab area
restrictions.

7. Section 658.2 is amended by adding
the definitions of “Committee;”
OICOuncil‘l’ ‘dFDNR,lI IIFMFC'll
“Secretary,” and “State” to read as
follows:

§658.2 Definitions.

Committee means the Pasco,
Hernando, and Citrus Counties
Shrimping and Crabbing Advisory
Committee.

Council means the Gulf of Mexico
Fishery Management Council, Suite 881,
5401 West Kennedy Boulevard, Tampa,
Florida 33609.

. . * . *

FDNR means the Florida Department
of Natural Resources.

FMFC means the Florida Marine
Fisheries Commission.

Secretary means the Secretary of
Commerce, or a designee

State means the State of Florida.

- - * * *

8. Section 658.23 is amended by
redesignating the existing text as
paragraph (a) and by adding a new
paragraph (b) to read as follows:

§658.23 Stone crab area restrictions.

(b){1) Between 0001 hours October &
to 2400 hours May 20 each year, it is
unlawful to fish for shrimp in the
following two areas of the FCZ (see
Figure 4):

(i) That area of the FCZ bounded by a
continuous line connecting the following
points expressed by latitude and
longitude (LORAN notations are
unofficial, and are included only for the
convenience of fishermen):

AREA |

28y

£
<

DINLC-D
BRI
S588883
&
CZT222Z22

RSB

| 82'56.31" W

(ii) That area of the FCZ bounded by a
continuous line connecting the following
points expressed by latitude and

longitude (LORAN notations are
unofficial, and are included for the
convenience of fishermen}:

AREeA Il

v
w?

Mwmmmmqu

¥ These points are on the State boundary.
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Weeki Wachee River

Chart delineacing areas closed to fishing for shrimp or stone crab

(not to scale, for illustrative purposes only).

{(2) No person may place into the
management area any article, including
fishing gear, with the intent to interfere
with fishing or obstruct or damage
fishing gear or fishing vessels of others;
or to utilize willfully fishing gear in such
a fashion that it obstructs or damages
the fishing gear or fishing vessel of
another.

9. Sections 658.24-658.26 are
redesignated as §§ 658.25-658.27 and a
new “§ 658.24 Zone modification

procedures” is added to read as follows:

§658.24 Zone modification procedures.

(&) Procedure for modifying existing
restricted fishing areas for shrimp
fishermen in the FCZ (inshore of 83.0°

W. longitude) off Pasco, Hernando, and

Citrus Counties, Florida, by notice. (1)
The Pasco, Hernando, and Citrus
Counties Shrimping and Crabbing
Advisory Committee {Committee) may
propose modification to the exclusive
fishing areas for shrimping and for
crabbing provided by § 658.23 to resolve
any conflict in both State waters and the
FCZ inshore of 83.0° W. longitude, at its
public meetings. Such a zoning proposal
for fishing areas may be initiated at
anytime by the Committee in response
to changing conditions in the fishery and
may include zoning configurations that
fluctuate or change on specific dates to
allow for optimum production by the
user groups affected.

(2) The Committee will submit the
zoning proposal to the State regulatory

agencies, Florida Department of Natural
Resources (FDNR) and Flerida Marine
Fisheries Commission (FMFC), for
implementation in State waters and may
submit the proposal to the Council for
initial review and comment.

(3) After the State has accepted the
proposal for promulgation as a rule, the
State may request that the Council
adopt that portion of the zZoning
proposal relating to the FCZ. The
Council will review the proposal and
administrative record developed by the
State in support of its proposed rule and
will recommend to the Regional Director
that the proposal be implemented {or not
implemented) or implemented with
minor modifications in FCZ. If the
Council or Regional Director determine
that the opportunity for public comment
through the State system was
inadequate, they may hold public
hearings on the zoning proposal
affecting the FCZ. The Council may also
avail itself of the advice and counsel of
its Scientific and Statistical Committee,
its Shrimp and Stone Crab Advisory
Panels, or an Ad Hoc Advisory Panel
consisting of persons fishing the Federal
waters, in the review of the proposal or
to propose zoning modifications. Should
the Council recommend that the Federal
portion of the proposal not be
implemented or be modified, it will
immediately notify the State and specify
its reasons for such action.

(4) If the Secretary, after receiving the
recommendations of the Council,
concludes that such recommendations
are consistent with the objections of the
FMPs, the Magnuson Act, cther
applicable law, the Secretary will
implement them by notice in the Federal
Register. If the Regional Director
determines that the recommended
action of the Council should not be
implemented, the Regional Director will
immediately notify the Council and
State of his reasons and may suggest an
alternative to the recommended action.
The Council, after conferring with the
State, will immediately advise the
Regional Director as to the acceptability
of the alternative.

(5) In the event that the Committee
fails to act or is unable to develop a
compromise solution for fishing the area,
or if the Committee is abolished or
otherwise becomes nonfunctional, the
Council will call upon the FMFC to
provide the recommendations under
paragraphs (a)(1) and (2) of this section.
The Council may then utilize its own Ad
Hoc Advisory Panel consisting of
fishermen from the area affected to
advise the Council on the acceptability
of these recommendations or to propose
zoning modifications.
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(6) If the Committee is enlarged or
restructured to have authority over
zoning for other counties, the
restructured committee may provide
recommendations under paragraphs (a)
(1) and (2) of this section and the
Secretary may implement such
recommendations under paragraph [a)
(4) of this section.

(7) (i) The Secretary may, with the
concurrence of the Council, modify
existing zoning by publishing a notice in
the Federal Register if the Regional
Director determines that the procedures
in paragraphs (&)(1)-{5) of this section
cannot be followed in time to prevent
inequitable access to the resources.

(ii) The Secretary will invite public
comment prior to the effective date of
the notice. If the Secretary determines,
for good cause, that a notice must be
promulgated immediately, comments
will be received for 15 days after the
effective date of the notice.

(iii) As soon as practicable after the
end of the comment period, the
Secretary will either rescind modify or
allow the modification to the existing
zoning to remain unchanged through
notice in the Federal Register.

(8){i) In the event that the Regional
Director determines that the procedural
paragraphs (a)(1)-{5) of this section
cannot be followed in time to resolve or
prevent serious conflict, the Secretary

may, with the concurrerice of the
Council, publish a notice in the Federal
Register to

(A) Close the area or portion thereof
to shrimp fishing for a period not to
exceed 30 days; and/or

(B) Modify the configuration of the
existing boundaries of the fishing areas
as specified in the rule in the FCZ for
part of or for the duration of the stone
crab season and close the fisheries in
the areas affected for 10 days to allow
stone crab traps to be moved. Provide
such buffer zones where no fishing is
allowed, as are deemed necessary.

(ii) Not later than 72 hours after the
effective date of the modification to the
regulation under paragraph (b)(1) of this
section, the Regional Director will
conduct a public fact-finding hearing.
Notice of such hearing will be provided
to the following:

(A) The Chairman of the Council or
his designee;

(B) The Director of the FDNR or his
designee;

(C) The Chairman of the FMFC or his
designee;

(D) Local news media as may be
appropriate;

(E) Such user group representatives or
organizations as may be appropriate
and practicable; and

(F) Others deemed appropriate by the
Regional Director.

(iii) The fact-finding hearing will be
for the purpose of evaluating the
following:

(A) The existence and seriousness of
the conflict needing resolution by the
modification to the existing rule;

(B) The appropriate duration of the
modification to the existing rule;

(C) Other solutions to the conflict; and

(D) Other relevant matters.

(iv) The Secretary, within ten days
after conclusion of the factfinding
hearing will either rescind, modify or
allow the modification to the existing
rule to remain unchanged through notice
in the Federal Register.

(b) The Secretary, in consultation with
or based on recommendations by the
Council, may by regulatory amendment
take such action as may be necessary
and appropriate to resolve any conflict
in the area off Pasco, Hernando and *
Citrus Counties, Florida (inshore of 83.0'
W. longitude) or-any other part of the
FCZ, provided such action is taken in a
manner which to the maximum exlent
practicable is consistent with action
recommended by or taken by the
adjacent coastal State.

(¢) Nothing contained in the section
limits the authority of the Secretary to
issue emergency regulations under
section 305({e) of the Magnuson Act.

[FR Dog. 84-20323, Filed 7-27-84: 4:52 pm)
BILLING CODE 3510-22-M
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This saction of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

PEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7 CFR Parts 1006 and 1012

[Docket Nos. AO-356-A20 and AO-347~
A23]

Milk in the Upper Florida and Tampa
Bay Marketing Areas; Decision on
Proposed Amendments to Marketing
Agreements and to Orders

AGENCY: Agricultural Marketing Sérvice.
USDA.

ACTION: Proposed rule.

SUMMARY: This decision adopts a
change in the Upper Florida and Tampa
Bay milk orders. As adopted, the change
in the plant location adjustment
provisions will insure that the Class I
milk price for fluid milk products
transferred from a pool plant under the
Upper Florida order or the Tampa Bay
order that is located outside Florida to a
pool plant regulated by another Federal
milk order shall be not less than the
Class I price under such other Federal
milk order applicable at the location of
the transferor plant. The change, based
on a proprietary handler's proposals,
were considered at a public hearing held
at Orlando, Florida, on December 6,
1883, The changes are necessary to
reflect current marketing conditions and
to insure orderly marketing conditions in
the Upper Florida, Tampa Bay and other
marketing areas.

FOR FURTHER INFORMATION CONTACT:
Martin J. Dunn, Marketing Specialist,
Dairy Division, Agricultural Marketing
Service, United States Department of
Agriculture Washington, D.C. 20250
(202) 447-7311.

SUPPLEMENTARY INFORMATION: William
T. Manley, Deputy Administrator,
Agricultural Marketing Service, has
certified that this action will not have a
significant economic impact on a
substantial number of small entities. The
amended orders will promote more

orderly marketing of milk by producers
and regulated handlers.

Prior documents in this proceeding:

Notice of Hearing: 1ssued November
10, 1983; published November 17, 1983
(48 FR 52318).

Extension of Time for Filing Briefs:
Issued February 21, 1984: published
February 27, 1984 (49 FR 7133).

Recommended Decision: Issued May
17, 1984: published May 22, 1984 (49 FR
21537). !

Preliminary Statement

A public hearing was held upon
proposed amendments to the marketing
agreements and the orders regulating
the handling of milk in the Upper Florida
and Tampa Bay marketing areas. The
hearing was held, pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.8.C. 801 et seq.), and the applicable
rules of practice (7 CFR Part 900), at
Orlando, Florida on December 8, 1983.
Notice of such hearing was issued on
November 10, 1983 and published
November 17, 1983 (48 FR 52318).

Upon the basis of the evidence
introduced at the hearing and the record
thereof, the Deputy Administrator,
Agricultural Marketing Service, Final
Decision—Upper Florida and Tampa
Bay on May 17, 1984, filed with the
Hearing Clerk, United States
Department of Agriculture, his
recommended decision containing
notice of the opportunity to file written
exceptions thereto.

The material issues, findings and
conclusions, rulings, and general
findings of the recommended deccision
are hereby approved and adopted and
are get forth in full herein, subject to the
following modifications:

Two new paragraphs are added at the
end of issue No. 1 of the findings and
conclusions in the recommeded
decision,

The material issues on the record of
the hearing relate to:

1. Location adjustments applicable to
a supply plant at Dover, Delaware, but
pooled under either the Upper Florida or
Tampa Bay milk orders that also
transfers bulk milk from the Dover
location to a plant regulated under the
Middle Atlantic order.

2. Whether an emergency exists to
warrant the omission of a recommended
decision and the opportunity to file
written exceptions.

Findings and Conclusions

The following findings and
conclusions on the material issues are
based en evidence presented at the
hearing and the record thereof:

The plant location adjustment
provisions of the Upper Florida and
Tampa Bay milk orders should be
changed to provide that milk transferred
to an other order plant for Class I use
from an Upper Florida or Tampa Bay
pool plant located outside Florida would
be subject to a Class I price that is not
lower than that which would be
applicable at the transferor plant if it
were regulated under the other Federal
order. The effect of this change would
be to limit the amount of the location
adjustment credit to Upper Florida and
Tampa Bay handlers so that the Class |
price for milk moved to other order
plants would be comparable to the Class
I price applicable to handlers competing
with the transferee plants.

The location adjustment provisions of
the Upper Florida order reduce the Class
I price by 10 cents outside the State of
Florida and 70-85 miles from the nearer
of Jacksonville or Tallahassee, plus 1.5
cents for each additional 10 miles, For
the Tampa Bay order, the reduction is
1.5 cents per hundredweight for each 10
miles from Tampa, Florida. The basic
purpose of these provisions is to provide
a transportation allowance to handlers
who assemble milk at plant locations
outside the marketing area and move it
to plants within the marketing area for
use in Class I so that a handler’s cost of
milk so moved is more competitive with
that for milk obtained locally.

Cumberland Farms Food Stores, Inc.,
(Cumberland), which operates
distributing plants under the
Southeastern Florida and Middle
Atlantic federal milk orders, obtains
most of its milk supply for ita pool
distributing plant at Riviera Beach,
Florida from its supply plant located at
Dover, Delaware. Since 1981, the Dover
plant, which is located within the
Middle Atlantic (Order 4) marketing
area, has delivered a large encugh
proportion of its receipts to the Riviera
Beach plant each month tobe a
Southeastern Florida (Order 13) pool
plant. However, for the month of
August, 1983 the Riviera Beach plant,
supplied in this manner, was regulated
by the Upper Florida milk order (Order
6). The remainder of the Dover plant's
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milk receipts are delivered to the
handler's fluid milk plant at Florence,
New Jersey where the milk is allocated
to Class I and Class 1 use acording to
the provisions of Order4, *

The issue raised in this proceeding is
almost identical to an issue resolved in
a final decision issued May 13, 1983 (48
FR 22303) concerning the Southeastern
Florida milk erder. That decision
eliminated a Class I price advantage of
$1.13 a hundredweight that Cumberland
had in the Order 4 marketing area under
the provisions of the Southeastern
Florida order for milk transferred to
Cumberland’s Florence, New Jersey -
distributing plant from the Dover supply
plant. The amendment resulting from
that proceeding became effective August
1, 1983,

Proponents’ Presentations

A. The proposed changes were
initiated by the Southland Corporation
{Southland) and were supported by
other witnesses. The following points
were made by the Southland witness in
support of its proposals to change the
plant location adjustment provisions of
the Tampa Bay (Order 12) and Upper
Florida [Order 6) milk orders.

1. Southland is a proprietary handler
and operates distributing plants
regulated by the Middle Atlantic, Tampa
Bay and Southeastern Florida milk
orders.

2. The Southland plant at Waldorf,
Maryland is regulated by Order 4 and
distributes fluid milk products in various
segments of the Order 4 area, The fluid
milk products distributed in the
Philadelphia segment of the Order 4
market are custom-bettled for Southland
by other Order 4 handlers.

3. The Southland plant at Winter
Haven, Florida is regulated by Order 12
and distributes fluid milk products in the
Order 6 and Order 12 marketing areas.

4. The Southland plant at Miami,
Florida is regulated by Order 13 and
distributes fluid milk products in the
Southeastern Florida marketing area.

5. The Upper Florida and Tampa Bay
milk orders should be amended to
assure that a handler operating a supply
plant at Dover, Delaware and regulated
by one of the Florida orders does not
have a lower Class I price than the
Order 4 price for milk transferred from
Dover, Delaware to Florence, New
Jersey.

8. This problem is a continuation of
one that existed under Order 13 until
that order was amended August 1, 1983
(48 FR 223083).

7. The location adjustment provisions
of Order 13, prior to the 1983
amendment, provided Cumberland with
a $1.13 a hundredweight Class I price

advantage in the Order 4 marketing
area.

8. When the Dover plant is regulated
by Order 8, the price advantage is $0.96
a hundredweight.

9. For August 1983, the Order 6 blend
price at Dover was 26 cents higher than
the Order 4 blend price for base milk at
that location. None of the 96-cent
advantage had to be used by
Cumberland to achieve a competitive
blend price with Order 4 handlers.

10. Class I differentials under federal
milk orders generally increase 1.5 cents
for each 10 miles of distance from the
Chicago milk production area. Under
this gystem, Jacksonville, Florida (a
basing point under Order 6} is in close
alignment with the Chicago area. The
Order 4 Class I alignment is somewhat
higher than the distance from the
Chicago area would warrant.

11. Even if the Class I differentials of
Orders 4 and 6 were perfectly aligned
with the Chicago area, they would not
be aligned with each other.

12. The proposals need to be adopted
to overcome the alignment problem and
to provide uniform milk costs in the
Order 4 marketing area. *

13. The fact that Cumberland incurs
some costs to operate the Dover plant is
irrelevant to the issue.

B. Southland’s proposals were
supported by the New Jersey Milk
Industry Association, Inc. and the Milk
Distributors Association of the
Philadelphia Area, Inc.

1. Association members are regulated
by the New York-New Jersey (Order 2)
of the Middle Atlantic Orders. -

2. Competition for millk sales among
handlers in the New Jersey-Philadephia
segments of the Order 2 and Order 4
marketing areas is keen,

3. Consumers in this area pay some of
the lowest prices for milk in the nation,
even though handlers pay relatively high
Class I prices and labor costs are right.

4. Bidding for sales to large
supermarkets, schools, and institutions
is most keen. It is not unusual for the
winning bidder to obtain the business at
a low price determined by the fourth or
fifth decimal point.

5. The cost of Class I milk constitutes,
by far, the greatest cost element in such
a bid price. Therefore, it is essential that
regulated competing handlers in the
Order 2 and Order 4 marketing areas be
provided with equity in their regulated
cost of milk.

6. The unique pricing problem under
consideration at this hearing was not
visualized when thg orders were
promulgated. The situation
demonstrates how changes in milk
marketing require that the orders be
amended to ensure handler gquity.

7. Substantial quantities of fluid milk
products are moved between the New
York-New Jersey and Middle Atlantic
orders.

8. Although alignment of pricing
between these two orders has been
substantially achieved, any inequity of
regulated pricing which occurs within
one of these orders causes equal
inequity ameng handlers regulated by
the other order.

9. The 96-cent advantage that
Cumberland has in the Order 4
marketing area amounts to better than 8
cents per gallon, and on the basis of the
volume of milk distributed by its
Florence, New Jersey, plant, has the
potential of impairing competitive equity
in the market.

C. Southland's proposals also were
supported-by the Upper Florida Milk
Producers Association and Tampa
Independent Dairy Farmers Association.

1. The associations are the major
suppliers of milk to handlers regulated
under Order 6 and 12.

2. Even though the cost advantage
obtained by Cumberland occurred in
only one month under the Upper Florida
order, it is reasanable to assume that it
could occur again.

3. The Orlando area is a very fast
growing part of the Upper Florida
marketing area and Cumberland has
stores in the Orlando area.

Opponents’ Presentations

Southland's proposals were opposed
by Eastern Milk Producers Cooperative
Association, Inc. (Eastern), and
Cumberland on the following basis:

1, Eastern is a regional cooperative
association with more than 4000
members located throughout the
Northeast, and it is the principal
supplier to the Dover supply plant
(approximately 100 members shipping to
Dover).

2, The Dover supply plant was a pool
plant under the Upper Florida order for
August 1983 and it may on occasion be
regulated by that order again.

3. Cumberland is a vertically
integrated milk processing-convenience
dairy store operation, and all of its fluid
milk products are sold out of its own
stores.

4. Southland’s proposals are aimed at
extending to Orders 6 and 12 the
discriminatory provisions adopted under
Order 13 on August 1, 1983.

5. Southland’s proposals would raise
the procurement cost of Class I milk to
Cumberland and thereby discourage the
use of milk shipped to the supply plant
at Dover,

6. Prior to October 1981, Cumberland
procured almost its entire supply of milk °
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for the Riviera Beach plant, from the
Independent Dairy Farmers Association
{IDCA).

7. IDFA, because of its near monopoly
over the supply of milk, exacted
excessive over-order Class I prices from
Cumberland as well as from other
handlers.

8. The Dover supply plant is an
integral part of the supply system for the
Riviera Beach plant, and milk not
needed at the Riviera Beach plant is
transferred from the Dover plant to
Cumberland's distributing plant at
Florence, New Jersey,

9. The Florence, New Jersey plant
receives most of its milk supply from
sources other than the Dover supply
plant.

10. All of the milk processed at the
Florence, New Jersey, plant is
distributed entirely to Cumberland’s
stores located in New Jersey,
Pennsylvania, and Delaware,

11. There is no disorderly marketing in
the Middle-Atlantic or Florida order
areas attributable to the current
provisions of the orders.

12, The proposals, if adopted, could
cause Cumberland to cease purchasing
milk from the Dover supply plant for the
use of the Riviera Beach plant, resulting
in the "dumping" of milk in the already
over-supplied Order 4 pool.

13. Cumberland, in order to operate
the Dover supply plant, incurs
additional costs, e.g., transportation
from plant to plant, shrinkage, receiving
and cooperative handling charges, none
of which are reflected in order prices.

14, These additional costs incurred by
Cumberland, reduce the alleged price
advantage in the Order 4 area to such an
extent that they cannot serve as a
justification for adopting either of
Southland's proposals.

15. The Secretary would be derelict in
his duty if he fails to take these relevant
costs into consideration.

16. In order to have price differences
that would justify order amendments;
such differences must translate into
procurement cost differences of
substance, impact on large quantities of
milk and be passed on in the market
place in a manner that causes disorderly
marketing.

17. There is no evidence that the
alleged cost advantage is reflected in
market prices to the detriment of
competing handlers.

18. There appears to be no concern by
Order 4 handlers interfacing with
Cumberland's stores in the Philadelphia-
South Jersey-Delaware area regarding
misalignment of order prices.

19. Southland’s proposals represent a
major departure from the procedure for
pricing intermarket tranfers by the

Department. Following the 1962 Lehigh
Valley decision, milk orders were
revised to facilitate the movement of
milk between federally regulated
markets. Specifically, milk transferred
from a plant regulated under one order
to a plant regulated under another order
is classified and priced in the shipping
market (transferor plant location) where
itis pocled in accordance with its
assignment to classes under the order
regulating the transferee plant.
Southland's proposals would create
another class of milk with its own price
for milk transferred to another order
plant.

20. Southland's proposals would
benefit the producers in the transferor
market, rather than the producers in the
transferee market where the alleged
misalignment problem supposedly
exists.

21. Southland's proposals are
discriminatory, predatory and would
serve as a catalyst for disrupting the
interorder pricing provisions used
throughout the Federal order program.

22. Cumberland has not changed its
out-of-store pricing since October 1981
by reason of the Dover plant
operation—either in the Florida or the
Middle Atlantic area.

23. Cumberland decided to acquire
most of its milk supply for its Riviera
Beach plant through the Dover supply
plant in order to avoid the over-order
premiums in the Southeastern Florida
market.

24. Cumberland introduced an exhihit
for the purpose of showing that their
alleged price advantage of 96 cents
should be reduced to approximately 18
cents per hundredweight because of
additional costs.

Discussion of the Issues

1. The chief issue raised by this
proceeding is whether the Upper Florida
and Tampa Bay milk orders, Orders 8
and 12, respectively, should be amended
so that for milk transferred from a
Dover, Delaware, supply plant to a
Florence, New Jersey, distributing plant,
the Class I price at Dover shall be not
less than the Class I price of the Middle
Atlantic milk order at the location of the
Dover plant. v

The Southland Corporation operates
pool distributing plants under Orders 4,
12, and 13 and distributes fluid milk
products in those marketing areas. It
distributes fluid milk products in the
Order 6 marketing area from its plant
under Order 12. Southland claims that
the Class I prices of Order 4 and the
Florida orders are not precisely aligned
and that this results in competitive
inequity among handlers selling milk in
the Order 4 marketing area. A number of

handlers regulated by Orders 2 and 4
reiterated this view through a witness
and stressed that any inequity of
regulated pricing which occcurs within
any of these orders causes equal
inequity among handlers regulated by
the other order.

The Class 1 differentials of federal
milk orders are aligned from a common
basing point. The geographical structure
of Class I differentials corresponds
closely to a basing point system with
Eau Claire, Wisconsin, as the base. The
Class I differentials increase with the
distance from the Upper Midwest
region, the most important source of
Crade A milk supplies in excess 'of
regional fluid needs.

More specifically, Class I differentials
under federal milk orders generally
increase 1.5 cents for each 10 miles of
distance from Eau Claire, Wisconsin.
Because federal milk orders in the
Northeast and in Florida are a
considerable distance from Eau Claire,
prices in those respective areas are
about the same. The Class I differential
at Philadelphia, Pennsylvania, under the
Middle Atlantic milk order is $2.78, to
which is added a 6-cent direct delivery
differential for a total of $2.84. Under the
Upper Florida milk order, the Class I
differential is $2.85.

When Class I price differentials in
federal milk order markets that are in
different directions from Eau Claire are
again adjusted 1.5 cents per 10 miles
loward locations other than Eau Claire,
substantial differences at a given plant
location can resuit. When the Upper
Florida order Class I differential ($2.85)
is adjusted $1.15 to Dover, Delaware, the
Order 6 Class I differential there is $1.70.
At Dover, the Class I price differential
under Order 4 is $2.66 ($2.78 —$0.12).
Milk at Dover, therefore, is available to
the Middle Atlantic pool plant of
Cumberland at Florence, New Jersey for
Class I use at $0.96 a hundredweight less
than the same milk would cost if the
Dover plant were pooled under Order 4.
As a result, the Florence plant has a
competitive advantage in the Order 4
market of $0.96 a hundredweight on all
milk moved from Dover to Florence
which is assigned to Class L. The hearing
record evidence is that the volume may
be as much as 2.5 million pounds a
month:

An apparent misalignment between
Class I prices would not necessarily
lead to competitive inequities in a
market if a handler with a Class I price
advantage had to pay more than the
producer price required by the order
under which he is pooled to attract milk
from producers who normally would
supply another market. However, the
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record established that the Upper
Florida blend price adjusted to Dover is
above the Order 4 price to producers for
deliverise of base milk to the same
location. Using August 1983 data, the
Upper Florida blend price adjusted to
Dover was $13.99 a hundredweight
while the base price under Order 4 for
that location was $13.73. The handler
operating the Dover plant under Order 8
was able to atiract a sufficient supply of
preducer milk by paying its producers a
price at least equivalent to prices paid to
neighboring producres by Order 4
handlers without giving up any of the
price advantage it has on the portion of
its receipts which are used in Class [ in
the Order 4 area.

The Cumberland witness denied that
the price discrepancy between Orders 4
and 6 at Dover results in any substantial
procurement cost advantage for
Cumberland. Also, the witness denied

.that the advantage impairs competitive
equity between handlers, or that it
affects a significant amount of milk.
However, an examination of the record
indicates that Cumberland has a
substantial cost advantage on a
significant guantity of milk. Cumberland
has the capability of impairing
competitive equity in the Order 4 and
Order 2 markets.

For any length of time, the Class I
price level of a market cannot exceed
the cost of buying the milk in another
supply area and transporting it to the
consuming market. If a price advantage
exists long enough for handlers to
recognize the advantage of another
supply, they will change their buying
arrangements. An important guide to the
proper level of Class I prices in a given
market is the cost of alternative
supplies. The milk moved from Dover to
Florence may represent a small
percentage of the total milk marketed in
the Middle Atlantic marketing area, but
when Cumberland's $0.96 price
advantage is considered, the potential
disruptive effect of the quantity of milk
involved is not negligible. Under the
provisions of Orders 4 and 8, there is
clearly a price advantage of $0.96 a
hundredweight at Dover for a plant
pooled under Order 8.

Cumberland introduced an exhibit to
show that the alleged price advantage of
986 cents is reduced to about 18 cents a
hundredweight because of costs
incurred by the operator of the Dover
plant.

Nearly all of the costs claimed by
Cumberland would be incurred in
operating the Dover plant under any
federal milk order. If the Dover plant
were an Order 4 supply plant, milk
received there and used in Class I would
be subject to the Order 4 price at that

location, 96 cents more than the Class |
price applicable under Order 6. No
allowance would be made for the extra
costs of operating a supply plant. The
costs of operating a supply plant is one
of the factors implicitly accepted by
Cumberland in its decision to use that
facility to supply milk to the Riviera
Beach plant. The costs specified by
Cumberland should not be considered
as offsetting the Order 6 price advantage
at Dover.

Although, no separate presentation
was made at the hearing for amending
the Tampa Bay milk order es proposed
by Southland in the hearing notice, there
is ample evidence on the record to
support such an amendment. The
hearing record is abundantly clear that
the inter-order price alignment problem
that was corrected under Order 13 in a
1982 proceeding, and again occurred
under Order 8 for August 1983, could
conceivably happen under Order 12. The
Class I differentials of Orders 4 and 12,
the distance between the order areas,
and the Class I utilization under the two
orders all point towards a similar
advantage for Cumberland if the Dover
plant were regulated by Order 12,

Even though the Dover plant was
regulated by Order 6 in only August
1983, such regulation could be repeated.
The record established that Orlando,
Florida is one of the fastest growing
areas in Florida. Also, it is a popular
resort area. These factors could generate
a significant increase in fluid milk sales

“in the Order 6 area. This situation,

combined with the fact that Cuomberland
has dairy stores in the Orlando area
could set the stage for a repetition of
regulation because the quantity of fluid
milk sales by Cumberland in the Order
13 area and the Order 6 area are very
similar,

Also, a decision by a competitor to
reduce its fluid milk disposition in the
Upper Florida or Tampa Bay areas could
affect the pooling status of the Riviera
Beach plant if Cumberland were to
obtain a share of such sales. Under
circumstances such as these, it is
reasonable to conclude that the Riviera
Beach plant of Cumberland Farms could
become regulated under any of the three
Florida milk orders.

The plant location adjustment
provisions of Florida milk orders have
been coordinated from the time they
were promulgated, considering their
close proximity. Under these
circumstances, it would waste public
and private resources to wait until the
pooling of distant milk supplies that
developed for Orders 13 and 6 also
developed for Order 12 and then
convene a hearing to consider the issue
a third time. Accordingly, the Tampa

Bay milk order also should be amended
to establish all three Florida milk orders
on the same basis concerning the
possible regulation of the Dover,
Delaware plant under any one of them.

The proposal to correct the problem of
inequitable pricing in an other order
area by amending Orders 6 and 12 to
provide that the Class I price applicable
on milk transferred to an other order
plant be adjusted for location to a level
no lower than the price applicable at
that location under the other order is a
reasonable and effective method of
dealing with the situation. Adoption of
the proposal would resuit in uniform
prices paid by handlers regulated by
Order 4. It is common practice to
incorporate provisions under federal
milk orders to ensure that handlers are
faced with comparable costs for milk
use in Class I irrespective of the source
of such milk supply.

Adoption of the proposal would not
establish a barrier to movements of milk
between federal milk order marketing
areas. The milk transferred from Dover
to Florence does not move between
federal order marketing areas but
between plants regulated under different
orders but located within the Order 4
marketing area. The adopted change
would assure uniform pricing of milk to
handlers located within the same area
and by that assurance, would not inhibit
milk transfers between those handlers.

Cumberland is not the exclusive target
of the amendments adopted in this
decision. Any handler with a plant
located outside Florida but pooled under
Order 6 or Order 12 who elects to sell
milk for fluid use to nearby plants would
be restrained from doing so at less than
the local federally regulated price. The-
facility at Dover could be operated by
any handler, even one who could
establish a bottling and distributing
operation there. Such opportunities for
use of federal milk order provisions to
obtain a position of competitive
-advantage in the market should be
eliminated.

The fact that the additional money
collected under the adopted propoesals
would be paid into the Order 6 or Order
12 pools rather than into the Order 4
pool may be considered equitable even
though the milk moved to Florence from
Dover is considered surplus to the fluid
needs of the Riviera Beach plant. If the
Florida plant obtained a supply of milk
from some other region, the milk now
being moved to Florida from Dover
likely would be added to the Order 4
pool.

In a post-hearing brief, Cumberland
incorporated by reference its post-
hearing brief dated October 10, 1982
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which was submitted in connection with
the Order 13 proceeding. We must point
out that while the issues of this
proceeding for Orders 6 and 12 are
similar to the issue considered for Order
13, the testimony and evidence of the
two proceedings may not be identical.
Accordingly, Cumberland's 1982 brief is
not appropriate in all respects for
consideration in the light of the
particular evidence submitted by
participants for the Order 8 and Order
12 proceeding.

In the brief, Cumberland said that
Southland was the “ostensible"
proponent of the proposals adopted
herein. Cumberland said that aithough
the Southland plant at Waldorf,
Maryland, is regulated by Order 4, the
handler has no significant competitive
interaction with Cumberland’s Order 4
plant at Florence, New Jersey.
Cumberland concluded that in this
proceeding, Southland has acted as the
“alter ego,” i.e., secondself or trusted
friend, of IDFA, the cooperative
operating in the Order 13 area.

Cumberland did not say specifically
why it perceives Southland to be in this
role. However, it did say in another part
of the brief that if Cumberland were
“forced,”" presumably by the
amendments adopted herein, to buy its
milk supply for the Riviera Beach plant
from IDFA, Cumberland would once
again be subject to over-order prices. It
said that the IDFA over-order prices
induced Cumberland to change its
source of supply in the first place.

We cannot accept the view that
Southland, apparently, is acting to force
Cumberland to buy milk from IDFA at
over-order prices. The fact is that when
the Riviera Beach plant is regulated by
Orders 8 or 12, Cumberland is provided
with a price advantage on its fluid milk
sales in Order 4. A similar advantage
under Order 13 was eliminated by an
amendment effective August 1, 1983 and
previously cited herein. As the
proponent of the proposals for Orders 6
and 12, Southland has identified the
marketing problem and has proferred a
reasonable solution. The proposals by
Southland are supported by an {
association representing a substantial
number of handlers who are regulated
by Orders 2 and 4.

We believe that this view reflects the
marketing conditions affecting the
proposals to amend Orders 6 and 12.
The changes proposed herein would not
force Cumberland to buy milk from
IDFA or from anyone else. The pricing of
milk moved to Florida is not changed by
the amendments adopted herein.

In the brief, Cumberland said that
there are no disorderly marketing
conditions in the Order 4 area that

warrant the adoption of Southland's
proposals. It stressed particularly that
there has been no price cutting by
handlers for fluid milk sales, that price
competition out of stores is not severe
and that the prices charged by stores in
the Philadelphia area can be described
as "healthy” competition.

The record established that there is no
apparent price cutting for consumer
sales. However, the witness for Order 2.
and Order 4 handlers testified that
bidding for sales to large supermarkets,
schools and institutions is “most keen."
He said that it is not unusual for the
winning bidder to obtain business at a
low price determined by the fourth or
fifth-decimal point. It is understandable
that the handler witness would stress
that it is essential that regulated
competing handlers in the Order 2 and
Order 4 marketing areas be provided
with equity in their regulated cost of
milk. We accept the view that the price
advantage available to Cumberland,
which stems from a technical flaw in the
order provisions, is a potentially
disruptive situation that should not
result from federal milk regulation.

-In the brief, Cumberland was
uncertain about whether the Riviera
Beach plant would be regulated by
Order 6 again. At one place in the brief,
Cumberland said that such regulation in
not likely to occur again in the
foreseeable future. In another place, it is
stated that regulation of the plant under
Order 6 was an isolated incident and
not expected to recur. In another place,
it is claimed that if the Southland
proposals are adopted, a serve
disruption of marketing conditions could
occur if the Riviera Beach plant were
regulated by Order 6. Presumably, this
latter view is a reason that Cumberland
opposes adoption of the proposals.

As stated earlier in this decision, we
believe that the plant could be pooled
under Order 6 or 12 in the future. This is
one reason that the Southland proposals
should be adopted. The chief reason is
that adoption of the proposals will
eliminate the technical flaw in Orders 8
and 12 that could provide a price
advantage to any handler who met the
conditions for exploiting it.

In the brief, Cumberland stressed that
if it has to pay the same price for milk
that Order 4 handlers must pay, it would
have to raise prices to consumers. A
chief purpose of federal milk orders is to
provide class prices that apply
uniformly to handlers. Handlers must
then compete with' each other on the
basis of their operating efficiencies. The
changes adopted herein will assure the
uniform application of Class prices that
is required by the Agricultural

Marketing Agreement Act of 1937, as
amended.

Adoption of the changes provided
herein does not create a special Class of
milk under Order 6 and 12 as claimed by
Cumberland in its testimony and
reiterated in its brief. The changes
adopted herein would eliminate the
price advantage that could accrue to any
handler similarly situated as
Cumberland, and assure price
uniformity among handlers competing
for fluid milk sales under Order 4.

The changes adopted are neither
radical nor discriminatory as claimed by
Cumberland in its brief. It is common
practice to incorporate provisions under
federal milk orders to ensure that all
handlers are faced with comparable
costs for milk used in Class 1
irrespective of the source of such milk
supply.

In its brief, Cumberland discussed
several legal points which are not a
subject to this decision.

A proposal was published in the
hearing notice to consider increasing the
plant location adjustment rate under
Orders 6 and 12, No testimony was
presented on the proposal, and no basis
exists in the record for making any
findings and conclusions concerning the
merits of the proposal.

Exceptions to the recommended
decision were filed jointly by
Cumberland Farms Food Stores, Inc.,
and Eastern Milk Producers Cooperative
Association, Inc. Exceptors stated that
the hearing record of the proceeding is
devoid of any substantive evidence
upon which the adoption of the
amendments for the Upper Florida and
Tampa Bay orders could be justified. In
their view, a preponderance of probative
evidence demonstrates that the
amendments should be rejected.

Exceptors reiterated, by reference,
arguments that were incorporated in
their post-hearing brief. The arguments
were considered fully in arriving at the
findings and conclusions of the
recommended decision. Exceptors
alluded to current supply conditions for
milk in Florida to support their position
that the amendments for Orders 6 and
12 should not be adopted. However, the
evidence is not in the hearing record and
cannot be considered in this proceeding.
Further, the supply conditions alluded to
by exceptors do not change the basic
fact that the location adjustment
provisions of the two orders are flawed
and need to be amended. For the
foregoing reasons, the exceptions are
denied.

2. The omission of a recommended
decision was not proposed at the
hearing by any of the witnesses who
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testified on proposals No. 1 and 2. One
witness testified that a decision should
be issued promptly, but did not propose
that a recommended decision be
deleted. Further, no information of a
compelling nature was presented on the
record from which to conclude that the
issuance of a recommended decigion
should be omitted. Accordingly, the
proposal for emergency action is denied.

Rulings on Proposed Findings and
Conclusions

Briefs and proposed findings and
conclusions were filed on behalf of
certain interested parties, These briefs,
proposed findings and conclusions and
the evidence in the record were
considered in making the findings and
conclusions set forth above. To the
extent that the suggested findings and
conclusions filed by interested parties
are inconsistent with the findings and
conclusions set forth herein, the
requests to make such findings or reach
such conclusions are denied for the
reasons previously stated in this
decision.

General Findings

The findings and determinations
hereinafter set forth supplement those
that were made when the Upper Florida
and Tampa Bay orders were first issued
and when they were amended. The
previous findings and determinations
are hereby ratified and confirmed,
except where they may conflict with
those set forth herein,

The folloiwng findings are hereby
made with respect to each of the
aforesaid tentative marketing
agreements and orders:

(a) The tentative marketing agreement
and the order, as hereby proposed to be
amended, and all of the terms and
conditions thereof, will tend to
effectuate the declared policy of the Act;

(b) The parity prices of milk as
determined pursuant to section 2 of the
Act are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the marketing area, and the
minimum prices specified in the
tentative marketing agreement and the
order, as hereby proposed to be
amended, are such prices as will reflect
the aforesaid factors, insure a sufficient
quantity of pure and wholesome milk,
and be in the public interest; and

(c) The tentative marketing agreement
and the order, as hereby proposed to be
amended, will regulate the handling of
milk in the same manner as, and will be
applicable only to persons in the
respective classes of industrial and
cemmercial activity specified in; a

marketing agreement upon which a
hearing has been held. X

Rulings on Exceptions

In arriving at the findings and
conclusions, and the regulatory
provisions of this decision, each of the
exceptions received was carefully and

fully considered in conjunction with the _

record evidence. To the extent that the
findings and conclusions and the
regulatory provisions of this decision
are at variance with any of the
exceptions, such exceptions are hereby
overruled for the reasons previously
stated in this decision.

Marketing Agreement and Order

Annexed hereto and made a part
hereof are two documents, a
MARKETING AGREEMENT regulating
the handling of milk, and an ORDER
amending the orders regulating the
handling of milk in the Upper Florida
and Tampa Bay marketing areas, which
have been decided upon as the detailed
and appropriate means of effectuating
the foregoing conclusions,

1t is hereby ordered, That this entire
decision, except the attached marketing
agreement, be published in the Federal
Register. The regulatory provisions of
the marketing agreement are identical
with those contained in the orders as |
hereby proposed to be amended by the
attached order which is published with
this decision.

Determination of Producer Approval and
Representative Period

March 1984, is hereby determined to
be the representative period for the
purpose of ascertaining whether the
issuance of the orders, as amended and
as hereby proposed to be amended,
regulating the handling of milk in the
Upper Florida and Tampa Bay
marketing areas is approved or favored
by producers, as defined under the
terms of the orders (as amended and as
hereby proposed to be amended), who
during such representative period were
engaged in the production of milk for
sale within the respective marketing
areas.

List of Subjects in 7 CFR Parts 1006 and
1012

Milk marketing orders, Milk, Dairy
products.

(Secs. 1-186, 48 Stat. 31, as amended: U.S.C,
601-674)

Signed at Washington, D.C., on: July 26,
1964,
Karen K. Darling,
Deputy Assistant Secretary, Marketing and
Inspection Services.

Order' Amending the Order, Regulating
the Handling of Milk in the Upper
Florida and Tampa Bay Marketing
Areas :

Findings and Determinations

The findings and determinations
hereinafter set forth supplement those
that were made when the orders were
first issued and when they were
amended. The previous findings and
determinations are hereby ratified and
confirmed, except where they may
conflict with those set forth herein.

(a) Findings. A public hearing was
held upon certain proposed amendments
to the tentative marketing agreements
and to the orders regulating the handling
of milk in the Upper Florida and Tampa
Bay marketing areas. The hearing was
held pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601 et
seq.), and the applicable rules of
practice and procedure (7 CFR Part 800).

Upon the basis of the evidence
introduced at such hearing and the
record thereof, it is found that with
respect to each of the orders:

(1) The said order as hereby amended,
and all of the terms and conditions
thereof, will tend to effectuate the
declared policy of the Act;

(2) The parity prices of milk, as
determined pursuant to section 2 of the
Act, are not reasonable in view of the
price of feeds, available supplies of .
feeds, and other economic conditions
which affect market supply and demand
for milk in said marketing area; and the
minimum prices specified in the order as
hereby amended are such prices as will
reflect the aforesaid factors, insure a
sufficient quantity of pure and
wholesome milk, and be in the public
interest; and

(3) The said order as hereby amended
regulates the handling of milk in the
same manner as, and is applicable only
to persons in the respective classes of
industrial or commercial activity
specified in, a marketing agreement
upon which is hearing has been held.

Order relative to handling. It is
therefore ordered that on and after the
effective date hereof, the handling of
milk in the Upper Florida and Tampa

*This order shall not become effective unless and
until the requirements of § 900.14 of the rules of
practice and procedure governing proceedings to
formulate marketing agreements and marketing
orders have been mat.
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Bay marketing areas shall be in
conformity to and in compliance with
the terms and conditions of the orders,
as amended, and as hereby amended, as
follows:

The provisions of the proposed
marketing agreements and order
amending the orders contained in the
recommended decision issued by the
Deputy Administrator, Agricultural
Marketing Service, on May 17, 1984 and
published in the Federal Register on
May 22, 1984 (49 FR 21537), shall be and
are the terms and provisions of this
order, amending the orders, and are set
forth in full herein.

PART 1006—MILK IN THE UPPER
FLORIDA MARKETING AREA

In § 1006.52(a), the text preceding the
table is revised to read as follows:

§ 1008.52 Plant location adjustment for
handlers.

(a) The Class I price for producer milk
and other source milk at a plant located
outside the State of Florida and more
than 70 miles from the nearer of the City
Halls of Jacksonville or Tallahassee,
Florida, or within the State of Florida
shall be adjusted at the rates set forth in
the following schedule: Provided, that
the resulting adjusted price for fluid milk
products transferred from a pool plant to
a plant regulated under another Federal
order shall not be less than the Class I
price under such other Federal order
applicable at the location of the
transferor plant:

- - - . .

PART 1012—MILK IN THE TAMPA BAY
MARKETING AREA

In § 1012.52(a), the text preceding the
table is revised to read as follows:

§1012.52 Piant location adjustments for
handlers,

(a) The Class I price for producer milk
and other source milk at a plant located
outside the State of Florida or within the
State of Florida but outside the defined
marketing area shall be adjusted at the
rates set forth in the following schedule:
Provided, That the resulting adjusted
price for fluid milk products transferred
from a pool plant to a plant regulated
under another Federal order shall not be
less than the Class I price under such
other Federal order applicable at the
location of the transferor plant:

[FR Doc. 84-20340 Filed 7-31-84: 8:45 am]
BILLING CODE 3410-02-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 50 and 73

Access Authorization Program

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is proposing
amendments to its regulations which
would require an access authorization
program for individuals seeking
unescorted access to protected areas
and vital islands at nuclear power
plants. These amendments represent the
culmination of several years of
development which included publication
of an earlier proposed rule; public
hearings; the establishment and
recommendations of a Hearing Board,
which received additional oral and
written communications regarding the
proposed rule; and the establishment
and recommendations of the NRC
Safety/Safeguards Review Committee.
Adoption of the proposed amendments,
which will affect all nuclear power plant
licensees, will result in increased
assurance of the trustworthiness of
licensee employees and contractor
personnel.

DATES: The comment period expires
Friday, December 7, 1984. Comments
received after this date will be
considered if it is practical to do so, but
assurance of consideration cannot be
given except as to comments received
on or before this date.

ADDRESSES: Interested persons are
invited to submit written comments and
suggestions on the proposed rule and/or
the supporting value /impact analysis to
the Secretary of the Commission, U.S,
Nuclear Regulatory Commission,
Washington, DC 20555, Attention:
Docketing and Service Branch.
Comments may also be delivered to
Room 1121, 1717 H Street NW.,
Washington, DC, between 8:15 a.m. and
5:00 p.m. Single copies of the value/
impact analysis may be obtained on
request from Kristina Z. Jamgochian,
Human Factors and Safeguards Branch,
Division of Risk Analysis and
Operations, Office of Nuclear
Regulatory Research, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, telephone (301) 443-7687.
Single copies of draft guidance material
may be obtained from U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, Attention: Director, Division
of Technical Information and Document
Control. Copies of the value/impact
analysis and of comments received by

the Commission may be examined and
copied for a fee in the Commission’'s
Public Document Room at 1717 H Street
NW., Washington, DC.

FOR FURTHER INFORMATICN CONTACT:
Tom R. Allen, Chief, Regulatory
Activities Section, or Henry S.
Blumenthal Iil, Division of Safeguards,
Office of Nuclear Material Safety and
Safegunards, U.S. Nuclear Regulatory
Comimission, Washington, DC 20555,
telephone (301) 427-4010; or for
information of a legal nature, Robert L.
Fonner, Office of the Executive Legal
Director, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
telephone (301) 492-8692.

SUPPLEMENTARY INFORMATION
Background

On March 17, 1977 (42 FR 14880), the
NRC published proposed amendments
to its regulations which would establish
an access authorization program for
individuals who have unescorted access
to or control over special nuclear
material. Written comments were
invited and received. On December 28,
1977 (42 FR 64703), the Commission
issued a notice of public hearing on the
proposed regulations and subsequently
established a Hearing Board togather
additional testimony. A final rule, based
upon recommendations of the Hearing
Board regarding only fuel cycle facilities
and transportation, was published in 10
CFR Parts 11, 50, and 70 on November
21, 1980 (45 FR 76268).

As a result of information gathered at
the public hearing and its own
examination of the 1977 proposed access
authorization program, the Hearing
Board made recommendations in its
April 1879 report to the Commission
concerning future personnel screening
requirements applicable to nuclear
power reactors (“Authority for Access
to or Control Over Special Nuclear
Material” (RM50-7). Copies may be
obtained from the Secretary of the
Commission, U.S. Nuclear Regulatory
Commission, Washington, DC 20555). -
The Board's recommendations are
summarized as follows:

1. That the Commission determine, if
it adopts a full-field background
investigation program, whether it is
required by law to use 10 CFR Part 10
Department of Energy derogatory
information criteria. Further legal
analysis resulted in the conclusion that
the NRC has statutory authority to
establish different criteria from those
used by the Department of Energy for
access authorization (see Commission
Decision CLI-80-37, 12 NRC 528, 535 fn
16 (1980)).
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2. That the derogatory information
criteria contained in 10 CFR 10.11{b){8),
(b)(8), and (b)(8) not be adopted in their
present form.

3. That any future acgess
authorization rule for nuclear power
reactors not utilize the security
background investigation system,
criteria, or staffs now existing at the
Department of Defense or the
Department of Energy.

4, That personnel screening to ensure
employee suitability and
trustworthiness at nuclear power plants
be done by the private sector.

5. That the NRC issue a rule, in lieu of
seeking a revised American National
Standards Institute Standard N18.17,
“Industrial Security for Nuclear Power
Planis" (ANSI N18.17), to set specific
standards for the conduct of screening
programs by licensees and prescribe the
minimum components of an
investigation process.

6. That the NRC consider conducting
National Agency Checks (NACs) on all
applicants on a reimbursable basis.

7. That a future screening rule contain:

(a) A requirement for a background
investigation of the personal and
employment history of the applicant,
including any criminal history
information;

(b) A requirement for a psychological
screening program, which should
include as @ minimum: a written
psychological test, an interview by a
psychologist with any applicant
indicated by the test to have possible
emotional problems, and a system for
continued observation by supervisors;

(c) A requirement for an appeal
procedure, which could be through an
industry management system or to a
central NRC office; and

(d) A requirement for protecting
information and personal privacy by
prescribing specific privacy
requirements for all psychological,
personal, or derogatory information in
an individual's file.

Proposed Amendments

On June 24, 1980, these
recommendations were accepted by the
Commission and have provided the
basis for this proposed personnel
Access Authorization Rule. The
Commission has also issued a final
opinion in the rulemaking proceeding (12
NRC 528 (1980)), adopting the major
recommendations of the Hearing Board
with respect to nuclear power reactors,
with a specific prohibition, however,
against the promulgation of a rule that
would infringe upon an individual's right
of free s association, and privacy
protected by the First Amendment to the
Constitution. The Commission also

stated that the record of the decision for
this proposed rule will include the
Hearing Board's report as it related to
power reactors and the record compiled
in the hearing on which the Board relied
for its recommendation on nuclear
power reactor access authorization.
Consistent with the Hearing Board
recommendations and its opinion, the
Commission is proposing to amend 10
CFR Parts 50 and 73 to establish new
requirements for an access authorization
program for those individuals requiring
unescorted access to protected areas
and vital islands at nuclear power
plants and to make minor conforming
amendments not previously made. It is
anticipated that no occupational
exposure will be associated with
implementation of this proposed rule.
The licensee will be required to submit
for Commission approval an Access
Authorization Plan describing how the
requirements of this rule will be met.
These proposed requirements will
consist of three major industry-run
components: background investigation,
psychological assessment and continual
behavioral observation programs.

Temporary Workers

The Commission recognizes that
temporary workers represent a unique
problem in regard to granting and then
transferring to other sites their
unescorted access authorization. The
proposed rule specifies how
manufacturers, contractors, or
equipment suppliers may obtain
unescorted access authorization.
Specifically, the licensee may prepare
and include a generic plan in the Access
Authorization Program Plan which
contractors, manufacturers, or suppliers
would use to screen and observe their
employees. The licensee would still be
responsible for granting, denying, or
revoking the access authorization to
these individuals based on results of the
contractors’, manufacturers’, or
suppliers’ findings or observations. In
addition, the licensee would be
responsible for auditing all licensee-
accepted contractor, manufacturer, or
supplier administered programs to
determine compatibility with the
requirements of this rule. Alternatively,
the licensee may screen and grant
unescorted access authorization to
employees of manufacturers,
contractors, or suppliers directly. Once
an employee is granted unescorted
access authorization by a licensee, a
second or subsequent licensee may then
grant unescorted access authorization to
this same individual provided that the
individual's employment under the
Access Authorization Plan has not been
interrupted for more than 365 days. This

time period is consistent with
Department of Defense requirements.
The second or subsequent licensee will
be required to secure from the original
licensee a photograph of the individual
along with certification that the
individual has been screened and
currently holds & valid unescorted
access authorization in accordance with
the requirements of the proposed rule.
Temporary employees, like permanent
employees, will be subject to the
behavioral observation program. In
those cases where an unescorted access
authorization is not obtained or granted,
the licensee is required to escort the
individual as provided in § 73.55.

During cold shutdown or refueling
operations, the licensee would not be
required to meet the access
authorization requirements of the
proposed rule for individaals if:

{1) The requirements of § 73.55 remain
in force;

{2) Prior to start-up, a thorough visual
inspection of the affected protected
areas and vital islands is made by
licensee personnel who normally work
in those areas to identify signs of
tampering or sabotage; and

(3) Appropriate safety start-up
procedures are followed to assure that
all operating and safety systems are
functioning normally.

The Commission believes that this
procedure will provide adequate
protection of the public health and
safety and be cost-effective for
licensees. y

The proposed rule also addresses
individuals who have received their
unescorted access authorization to
protected areas and vital islands prior to
the effective date of this rule. These
individuals are not required to undergo
either a background investigation or
psychological assessment, but are
subject to the behavioral observation
requirements.

Background Investigation

The proposed background
investigation requirements establish
minimum areas of background
investigation which are designed to
provide a basis for determining an
individual’s trustworthiness and
reliability. This program wounld be
industry administered. A Regulatory
Guide is also being published for public
comment which provides guidance on
the scope of the background
investigation criteria that can be used
by the licensee te determine an
individual's history of trustworthiness
and reliability. This guidance closely
parallels the proposed ANSI N18.17
standard, dated December 1980.
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For inquiry into an individual's true
identity, military history, educational
history, and character, the Commission
considers that the retrospective period
of examination should be sufficient to
assure that the investigation is adequate
for making the necessary
determinations. ANSI N18.17
differentiates between the retrospective
background investigative time period
required for a protected area
authorization and for a vital area
authorization. A two-year retrospective
background investigation of previous
employment, education, credit, and
criminal history is recommended for a
protected area authorization, while a
five-year retrospective investigation of
these same types of histories is
recommended for a vital area
authorization. The Commission is
recommending in supporting guidance,
for both protected and vital area (vital
island) authorization, a five-year
retrospective time frame for establishing
employment, credit, educational, and
criminal histories. This approach is
based on the Commission's belief that
there would be no significant difference
in resource impact to the licensee
between the two programs. The
Commission has determined, based on
informal industry input, that the
majority of licensee employees require
access to both the protected areas and
vital islands of the site. Public comments
on this provision are specifically
solicited.

The proposed regulation includes
information evaluation criteria. These
criteria have been developed to serve as
a mechanism for the evaluation of
collected background history
information and are based primarily on
an individual's direct actions rather than
the individual’s ideas, beliefs, reading
habits, or social, educational, or political
associations. These criteria, however, do
not preciude interviews with the
individual seeking access authorization
that could elicit information concerning
intentions, attitudes and beliefs to
explain or mitigate derogatory
information that may have been
developed by the background
investigation. Each criterion contains
direct safegnards implications which
could, if discovered in the individual's
background, cause that individual to be
considered a potential risk to the public
health and safety if authorized
unescorted access to a nuclear power
reactor’s protected areas and vital
islands. Under the proposed
requirements, licensees will also be
responsible for ensuring that individuals
granted access to protected areas and
vital islands report any information

arising later that may have a bearing on
their screened status (e.g., a subsequent
conviction).

Psychological Assessment

The proposed psychological
agssessment requirement consists of two
basic components: (1) Written
personality tests, and (2) a clinical
interview by a qualified psychologist or
psychiatrist for individuals whose
personality test results are either
inconclusive or indicate abnormal
prsonality traits, This is consistent with
the recommendations of the Hearing
Board.

Personality tests are frequently used
in employment settings in order to
provide information regarding an
individual’s psychological and
interpersonal characteristics. Clinical
interviews serve as a means of
professionally evaluating the results of
the personality tests, gathering further
information on an individual's
behavioral reliability, and observing a
limited sample of the individual's
behavior. The proposed rule requires
that the clinical interview, when
required, be done by a qualified and, if
applicable, state-licensed psychologist
or psychiatrist. The use of a qualified
professional will help assure that an
individual is not subject to an arbitrary
and capricious decision by a supervisor.

Continual Behavioral Observation
Program

Because human behavior is dynamic,
a continual behavioral observation
program is proposed. As recommended
by the Hearing Board and an NRC
study, “Behavioral Reliability Program
for the Nuclear Industy,” NUREG/CR-
2076, this program is needed to detect
changes in an individual which may
occur and be manifested as behavioral
changes in job performance,
competence, or judgment capabilities.
The Commission believes the existence
of a continual behavioral observation
program would alse help deter screened
individuals frm engaging in acts of
sabotage. The proposed continual
behavioral observation program consists
of two basic elements, These elements
are:

1. The detection by an individual's
immediate supervisor of those
behavioral patterns which may lead to
acts detrimental to the public health and
safety in a nuclear power plant
operating environment. After detecting
such behavior patterns, the individual's
immediate supervisor will refer the
individual to the individual responsible
for administration of the licensee’s
access authorization program. This
person will make an impartial

determination whether referral of the
individual to competent medical
authorities with suspension of the
individual's unescorted access
authorization is warranted. If a
supervisor believes that an individual's
actions represent an imminent potential
danger to the public health and safety,
the supervisor has the authority to
immediately suspend the individual's
unescorted access authorization on a
temporary basis and then refer the
individual to the licensee management
official responsible for the access
authorization program; and

2. The decision by the licensee
management on whether to suspend an
individual’s unescorted access
anthorization to nuclear power plant
protected areas and vital islands. The
proposed Regulatory Guide supporting
this rulemaking action clearly indicates
that this decision may be revised after a
consultation between the licensee and a
qualified medical person.

The proposed Regulatory Guide
recommends and provides guidance for
the training of supervisors to detect
certain behavioral changes in an
individual which could possibly lead to
actions detrimental to the public health
and safety. This guide also recommends
that the licensee establish procedures
for making individuals aware of the
continual behavioral observation
program and the decisicin-making
process used for determining an
individual's suitability for maintaining
unescorted access to protected areas
and vital islands.

Review Procedure

The Hearing Board recommended that
the rule include an appeal procedure
through either an industry management
system or a central NRC office. A
review of sample labor-management
collective bargaining agreements
covering workers in nuclear power
plants has demonstrated that the
grievance procedures contained therein
provide an adequate mechanism for
review of access authorization denials
or revocations. The usual grievance
procedure includes notice and an
evidentiary hearing before a neutral
arbitrator with full exploration of factual
issues. The Commission believes such
procedures at least meet the minimal
requirements of procedural due process
and may be used in review of access
authorization denials or revocations. As
an alternative, however, and for cases
where an employee is not coverad by a
collective bargaining agreement or
where the collective bargaining
agreement's grievance procedure is
inadequate, the licensee shall provide s
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review procedure that provides notice
and a fair evidentiary hearing. The
Office of the Executive Legal Director
will participate in examining the review
procedures submitted in the licensee’s
Access Authorization Program Plan,
Such review procedures are not
intended to preempt any Federal or
State procedures for the review of
allegations of discrimination in
employment based upon race, religion,
national origin, sex, or age.

Protettion of Information

The Hearing Board recommended that
the rule contain requirements for
protecting information and personal
privacy for all recorded psychological,
personal or derogatory information on
an individual maintained in a file. The
Commission agrees that this protection
should be given. The Congress of the
United States stated in the Privacy Act
of 1974 that the right of privacy is a
personal and fundamental right
protected by the Constitution of the
United States. While the Privacy Act
does not apply to personal information
kept by private parties, the public policy
it expresses leads the Commission to
conclude that information of a sensitive
nature in personal records, resulting
from the application of this rule, should
be handled with discretion and
disseminated to persons, other than the
individual invelved, or his
representative, only if they have a
legitimate “need to know" in
administering the access authorization
program. Because it is impossible to
identify in advance who in a licensee's
organization will need access to this
personal information, the rule is drafted
in general terms, stating the principle to
be applied rather than detailing
procedures. It is anticipated that
licensees will develop procedures to
provide an appropriate level of privacy
protection for the handling, storage, and
destruction of personal information.

The Commission believes that the
proposed Access Authorization Rule is
consistent with the recommendations of
the Hearing Board for establishing an
access authorization rule based on ANSI
N18.17.

Related Actions Aimed at Assuring
Individual Fitness for Duty

In a complementary action, the
Commission, on August 5, 1982,
published for public comment additional
measures aimed at assuring individual
{itness for duty at nuclear power plants
(47 FR 33980). The fitness for duty
program would employ similar
technigues (e.g., behavioral
observation), and is being made the
subject of a separate rulemaking action.

Conforming Amendments

The Commission has included in this
rulemaking action revisions to 10 CFR
50.34{d). The amended language
removes the terminology “industrial
sabotage” and substitutes the term
“radiological sabotage.” This change is
necegsary because “industrial sabotage"
is not defined in 10 CFR Part 73.

The Commiss’on has also included in
this rulemaking action revisions to 10
CFR 50.54(p). The amended language
allows licensees to propose changes, on
a non-fee basis, to guard training and
qualification plans that do not decrease
the effectiveness of these plans.

Commission Statement on Proposed
Rule

An extensive record has been
developed on the psychological
assessment and behavioral observation
elements of this proposed rule. In 1977,
the Commission established a Hearing
Board to obtain information from the
public on these and other aspects of
access authorization. In 1978, that Board
recommended, among other things
requiring a psychological screening
program and a system for confinued
observation of employees. The
Commission, on June 24, 1980, accepted
the recommendations of that Board. This
proposed rule is the result of that
Commission decision. Finally, in a
General Accounting Office (GAQO)
Report entitled “Additional
Improvements Needed in Physical
Security at Nuclear Powerplants™
(GAO/RCED-83-141, July 13, 1983); the
CAOQ stated: “There is strong support
among licensees for personal screening
programs that include background
investigations, psychological testing,
and behavioral observation to assess
the reliability and trustworthiness of
their employees.” The GAO report went
on to state: “The proposed access
authorization rule appears'to be
adequate for upgrading the
trustworthiness of plant employees.” (It
i clear in this GAO report that the
proposed rule being commented upon
included requirements for background
investigations and continual behavioral
observations; it is not clear whether
GAO was commenting on requiring
psychalogical testing.

The Commission is not persuaded at
this time that the psychological
assessment and behavioral observation
elements are appropriate requirements
for this agency to adopt. However, given
the extensive record leading to this
proposal, it believes that it is
appropriate to expand further the record
and to obtain critical public comments
on these elements. Comments from

individuals working in the nuclear «
industry on the need for, and
appropriateness of, these aspects of the
proposed rule would be particularly
useful.

Commissioner Roberts’ Separate View

I do not approve the psychological
assessment and behavioral observation
elements of the proposed rule.

Commissioner Gilinsky's Separate View

1 am worried that this rule will too
easily lend itself to abuse. I have
attached the suggested staff guidelines
for shift supervisors to illustrate my
point. I am concerned that this proposed
rule will contribute to the
demoralization of nuclear plant staffs at
a time when there is a great need to
retain experienced personnel.

Draft Regulatory Guide—Standard Format
and Contents Guide for Access Authorization
Plans for Nuclear Power Plants
Appendix C—Supervisor's Guide To
Observing Behavioral Changes

This guide may be used by the supervisor
as a resource. Listed are behavioral changes
that can be observed in an individual
employee and are categorized into three
areas: work performance, social interactions,
and personal health:

Work Performance -

Employee's on-the-job behavior and work
habits that directly impact on efficiency and
effectiveness of task accomplishment.

1. Has the individual's work quality or
quantity changed?

—Creatly changed speed of working
—Changed level of work involvement

2. Has the employee made more mistakes

or bad judgments?

—Has numerous accidents

—Laughs off errors or reprimands

—Denies mistakes

—Unnecessarily condemns self for mistakes

3. Has the employee's efficiency lessened?
—Has trouble arriving at decisions
—Often fails to meet deadlines
—Needs repeated directions for easy tasks

4. Does the individual have more difficulty
concentrating?

—Forgets important or obvious things
—Acts without thinking
—Daydreams too much

—Doodles excessively

—Repeats same action over end over

5. How much is the warker absent from the
job?

—Is late or absent especially Monday or

Friday
—Often takes off half days
—Leaves work without natice
—Falsifies attendance records
—Tekes a lot of sick leave
—Gives improbable excuses for absences

6. Is the employee absent “on the job"?
—Wanders around the plant a lot
—Takes excessively long lunches and breaks
—Avoids a part of the plant because of fear
—Gets sick while at work




30720 Federal Register / Vol

49, No. 149 /| Wednesday, August 1, 1984 / Proposed Rules

7. Does the employee adhere ta company
policy?
~-Steals or damages property
—Disregards rules
—Bends the rules .
8. Have you naticed the individual
becoming overcautious?
—Overreacts to normal conditions
—Freezes or disappears in an emergency
—1Is overly concerned about details/accuracy
—Doublechecks work too much
9. Has the employee become overzealous?
—Never takes breaks
—Comes to work early
—Hangs around after shift
—Volunteers for excessive amounts of
overtime
—Suddenly exceeds work expectations
10, Does the employee engage in a lot of
risk-taking?
—Drives recklessly
—Ogerates equipment carelessly on or off the
o

—Shows poor judgment in dangerous
physical activities
—Gambles a lot
11. Has the individual's cooperation with
co-workers changed?
—Refuses to share equipment or information
—Refuses to take directions
—Refuses to accept help from others

Social Interactions

Type and quality of employee's
relationship with work associates that may
impact on team performance.

1. Does the employee appear less sociable
then before?

—Isolated/withdrawn
—Shallow friendships
—Smiles and talks to self
—Refuses social contacts
—Holds grudges/sulks
—Poor eye contact

—Lacks a sense of humor
—Overly suspicious of others

2. Has the individual become too sociable?
—Talks too much with other employees
—Play pranks/jokes
—Monopolizes conversations
—Inappropriate sexual behavior
—Flashes money

3. Are there changes in the emplovee’s
choice of friends?

—Especially for breaks/lunch or
transportation

—Only these younger or easily dominated

—Separate set of friends just for drinking or
gambling

4. Are there changes in the way other
workers react to him/her?

—Ignore or avoid

—Get angry with
—Become condescending
—Complain about
—Mistrust

—Play pranks on

—Joke about

5. Does the employee show more anger?
—Impatient
—Overreaction to real or imagined criticism
—Irritable
—Argumentative
—Physicial fights
—Temper outbursts

6. Does the individual manipulate others?
—Builds up brownie points

—Brags/exaggerates
—Acts naive or innocent
—Lies
—Shows off
—Borrows money
7. Have you noticed any changes in the
employee's speech behavior?
—Talks slower/faster
—Talks more/less
—Stammers
8. Has the employee's speech content
changed?
—Jumps from topic to topic
—Talks about hopeless future
—Preoccupied with suicide, disasters,
destruction
—Preoccupied with one topic
—Never chats about family/interests
9. Does the employee have more
complaints about:
—Physical ailments
—Back pain/muscle aches
—Co-workers or superiors
—Being ignored/left out
—Has stopped complaining
—Family/money problems
—Lack of privileges
—Filling out required forms

Personal Health

Employee's physicial and emotional states
that affect work behavior.

1. Does the individual show any signs of
“nerves” or emotional upset?
—Headaches
—Startles easily
—Cries easily
—Shaky voice

2. Does the individual use aleohol or drugs
differently
—Drinks too much
—Alcohol on breath
—Preoccupied with drinking or drugs
—Gulps drinks, especially the first few
—Encourages others to use
—Frequently “on the wagon"

3. Has the individual had unusual ///ness?
—Claims large amounts of dental/medical,

emotional benefits
—Slow recovery from illness
—Preoccupied with death or suddenly

religious
—Ignores own illness

4. Has the individual's energy level
changed?
—Yawning
—Fatigue
—Restlessness
—Fidgeting

5. Are you aware of any changes in dajly
living routine? in work routine?

—Sleep difficuities

—Change in after-work hobbies, activities

—Change in amount-pattern of eating

—Rigidly follows same pattern without
reason

6. Have you noticed any changes in the
individual general appearance?
—Appears better/more poorly groomed
—Walks differenlly (slower, stumbles)
—Change in posture

7. Have you noticed any facial changes?
—Blushing or paleness
—Red eyes
—Dry mouth (frequently swallowing/lip

wetting)
—Dilated pupils

—Puffy face
—Difficulty hearing
8. Have you noticed any changes in the
indiyidual’s body or limbs?
—Shaky hands
—Nail Biting
—Weight loss/gain
—Cold, sweaty hands
—Twitching
—Sweating, especially nonseasonal
9. Has the employee had any
gastrointestinal changes?
—Nausea/vomiting
—Stomach aches/gas
—Frequent trips to the restoom
—Excessive use of antacids, coffee/tea or
other liquids, aspirin, cigarettes
10, Does the employee have any
cardiovascular difficulties?
—Dizziness/fainting
—Breathing irregularities
11. Have you noticed any changes in the
employee's thinking pattern?
—Sees things that aren't there
(hallucinations)
—Falsge beliefs (delusions)
—Bizarre or unusual ideas

Questions for Specific Public Comment

The Commission is particularly
interested in receiving public response
to the following questions concerning
the proposed requirements:

1. To what extent are the proposals
contained in the proposed access
authorization rules already in place in
the commercial power reactor industry?
To what extent are psychological
agsessment and behavioral reliability
programs already used by the nuclear
industry as part of employee screening
programs?

2. What purposes are being served by
the use of psychological assessment
procedures in the nuclear industry? Is
psychological assessment used to
address fitness for duty concermns,
radiological sabotage concerns, or both?

3. What are the particular concerns
about infringements on civil liberties
associated with each of the components
of the proposed access authorization
rule? The Commission is also interested
in specific comments regarding the
contribution of the specific provisions of
the proposed rule in decreasing the risk
of sabotage and whether they have been
adequately demonstrated to outweigh
the infringements on individual privacy
associated with the initiatives.

4. What evidence does or does not

* support the use of objective diagnostic

tests such as the MMPI as screening -
tools when specifically used only to
initiate overall clinical assessments?
What evidence does or does not suppor!
the use of clinical assessment by a
licensed psychologist or psychiatrist as
a consideration in determining whether
or not an individual should be granted
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unescorted access to commercial
nuclear power reactors?

5. What specific characteristics are
identified by a clinical psychological
assessment that relate directly or
indirectly to reducing the risk of
radiological sabotage? What percentage
of false positives and false negatives
(Type I and Type Il errors) can be
expected from using the NRC proposed
psychological assessment procedure?
Are more effective procedures available
and practical?

6. Can the use of psychological
assessment in the commercial nuclear
industry be justified solely on the basis
of reducing the risk of radiological
sabotage? Is there any evidence which
would help quantify the extent, if any, of
risk reduction supplied by psychological
assessment, background investigations,
and behavioral reliability programs.

7. Can the use of psychological
assessment in the commercial nuclear
industry be justified on the basis of
addressing both fitness for duty and
radiological sabotage concerns?

8. To what extent is the use of
psychological assessment related to a
behavioral reliability program? Would
the proposed behavioral reliability
program be effective without
preemployment psychological
assessment? What specific risks would
remain if both psychological assessment
and a behavioral reliability program
were not part of a screening program,
i.e., if only background investigations
were adopted?

9. What kinds of individuals have
been “screened out” of nuclear industry
by the use of psychological assessment,
by the use of background investigations,
or by the use of behavioral reliability
programs?

10. What examples, if any, exist of
management abuses of screening
procedures, including psychological
assessment, background investigations
and behavioral reliability programs?

11. How do employees and employee
organizations feel about past and
present use of screening programs? How
do they feel about the proposed access
authorization rules?

Environmental Impact: Categorical
Exclusion

The NRC has determined that the
proposed rule is the type of action
descibed in categorical exclusion 10
CFR 51.22(c)(3). Therefore neither an
environmental impact statement nor an
environment assessment has been
prepared for this proposed rule.

Paperwork Reduction Statement

The proposed rule has been submitted
to the Office of Management and Budget

for clearance of the information
collection requirements that may be
appropriate under the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).
The SF-83, “Request for Clearance,”
Supporting Statement, and related
documentation submitted to OMB will
be placed in the NRC Public Document
Room at 1717 H Street NW.,
Washington, DC 20555. The material will
be available for inspection or copying.

Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the Commission hereby certifies that
these proposed regulations will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. These
proposed regulations affect electric
utilities that are dominant in their
respective service areas and that own
and operate nuclear power plants. These
utilities do not fall within the defintion
of small businesses set forth in Section 3
of the Small Business Act, 15 U.S.C. 632,
or within the Small Business Size
Standards set forth in 10 CFR Part 121,
These proposed regulations will affect
some nuclear power industry
contractors and vendors all of which are
large concerns which service the
industry.

Regulatory Analysis

The net increase initial cost to the
NRC due to estimated time to be spent
in reviewing proposed Access
Authorization Plans is $510K with an
estimated annual cost impact of $211K.

The net increase cost per applicant
and licensee in implementing these
requirements is estimated to be $155K
initially and $348K per year thereafter. It
is estimated that it will initially cost
new plants, which receive their
operating license after the effective date
of this rule, approximately $770K to
screen their employees with the same
annual maintenance cost as existing
plants.

List of Subjects

10 CFR Part 50

Antitrust, Classified information, Fire
prevention, Intergovernmental relations,
Nuclear power plants and reactors,
Penalty, Radiation protection, Reactor
siting criteria, Reporting requirements.

10 CFR Part 73

Hazardous materials-transportation,
Nuclear materials, Nuclear power plants
and reactors, Penalty, Reporting
requirements, Security measures.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as atpended.

the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 553, notice is
hereby given that adoption of the
following amendments to 10 CFR Parts
50 and 73 is contemplated.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

1. The authority citation for Part 50 is
revised to read as follows:

Authority: Secs. 103, 104, 161, 182, 183, 186,
189, 68 Stat. 936, 937, 948, 853, 954, 955, 956, as
amended, sec. 234, 83 Stat. 1244, as amended
(42 U.S.C. 2133, 2134, 2201, 2232, 2233, 2236,
2239, 2282); secs, 201, 202, 206; B8, Stat.
1242, 1244, 1246, as amended (42 U.S.C. 5841,
5842, 5846), unless otherwise noted,

Section 50.7 also issued under Pub. L. 95—
801, sec. 10, 82 Stat, 2951 (42 U.S.C. 5851).
Sections 50.58, 50.91, and 50.92 also issued
under Pub. L. 87-415, 96 Stat. 2073 (42 U.S.C.
2239). Section 50.78 also issued under sec.
122, 88 Stat. 939 (42 U.S.C. 2152), Sections
50.80-50.81 also issued under sec. 184, 68 Stat.
939 (42 U.S.C. 2152). Sections 50.80-50.81 also
issued under sec, 184, 88 Stat. 954, as
amended (42 U.S.C. 2234), Sections 50.100-
50.102 also issued under sec. 188, 68 Stat. 955
{42 U.S,C. 2236).

For the purposes of sec. 223, 68 Stat, 958, as
amended (42 U.S.C. 2273), §§ 50.10(g), (b).
and (c), 50.44, 50.48, 50.48, 50.54, and 50.80(a)
are issued under sec. 161b, 68 Stat. 948, as
amended (42 U.S.C. 2201(b)); §§ 50.10(b) and
{c) and 50.54 are issuéd under sec. 161i, 68
Stat. 949, as amended (42 U.S.C. 2201(i)); and
§§ 50.55(e), 50.58(b), 50.70, 50.71, 50.72, and
50,78 are issued under sec. 1810, 68 Stat. 950,
as amended (42 U.S.C. 2201{¢)).

2. In § 50.34, paragraph (d) is revised
and paragraph (h) is added, to read as
follows:

§50.34 Contents of applications; technical
information.

. » * Ll L4

(d) Safeguards contingency plan, Each
application for a license to operate a
production or utilization facility that
shall be subject to §§ 73.50, 73.55, or
73.60 of this chapter shall include a
licensee safeguards contingency plan in
accordance with the criteria set forth in
Appendix C to 10 CFR Part 73. The
safeguards contingency plan shall
include plans for dealing with threats,
thefts, and radiological sabotage, as
defined in Part 73 of this chapter,
relating to the special nuclear material
and nuclear facilities licensed under this
chapter and in the applicant’s
possession and control. Each application
for such a license shall include the first
four categories of information contained
in the applicant's safeguards
contingency plan. (The first four
categories of information, as set forth in
Appendix C to 10 CFR Part 73, are
Background, Generic Planning Base,
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Licensee Planning Base, and
Responsibility Matrix. The fifth category
of information, Procedures, does not
have to be submitted for approval.) 7

* o~ » . *

(h) Acecess Authorization Plan. Each
application for a license to operate a
nuclear power reactor pursuant to
§ 50.22 of this chapter shall include an
Access Authorization Plan. The Access
Authorization Plan is to provide details
for meeting the requirements of § 73.56
of this chapter. The Access
Authorization Plan shall describe in
detail the program used for: performing
a background investigation and
psychological assessment on an
individual, procedures established for
the continual behavioral observation
program, grievance review procedures,
protection of information, procedures to
be used with regard to temporary and
transient workers, and the other
requirements of § 73.56 of this chapter.

§50.54 [Amended]

3. In § 50.54, paragraph (p] is revised
to read as follows:

§50.54 Conditions of licenses.
- L] - " -

(p)(1) The licensee shall prepare and
maintain safeguards contingency plan
procedures in accordance with
Appendix C of 10 CFR Part 73 for
effecting the actions and decisions
contained in the Responsibility Matrix
of the safeguards contingency plan. The
licensee may make no change which
would decrease the effectiveness of a
security plan, guard training and
qualification plan or access
authorization plan, prepared pursuant to
§ 50.34(c), 50.34(f) or Part 73 of this
chapter, or of the first four categories of
information (Background, Generic
Planning Base, Licensee Planning Base,
Responsibility Matrix) contained in a
licensee safeguards contingency plan
prepared pursuant to § 50.54(d) or Part
73, as applicable, without prior approval
of the Commission. A licensee desiring
to make such a change shall submit an
application for an amendment to his
license pursuant to § 50.90.

(2) The licensee may make changes to
plans referenced in paragraph (p)(1) of
this section without prior Commission
approval if the changes do not decrease
the safeguards effectiveness of the plan.

(3) The licensee shall maintain
records of changes to the plans made
without prior Commission approval for a
period of two years from the date of the
change, and shall furnish to the Director

T A physical security plan that contains all the
information required in both § 73.55 and Appendix
C to Part 73 satisfies the requirement for &
contingency plan.

of Nuclear Material Safety and
Safeguards (for enrichment and
reprocessing facilities) or the Director of
Nuclear Reactor Regulation (for nuclear
reactors), U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
with a copy to the appropriate NRC
Regional Office specified in Appendix A
of Part 73 of this chapter, a report
containing a description of each change
within two months after the change is
made. Prior to the safeguards
contingency plan being put into effect,
the licensee shall have:

(i) All safeguards capabilities
specified in the safeguards contingency
plan available and functional;

(ii) Detailed procedures developed
according to Appendix C to Part 73
available at the licensee’s site; and

(iii) All appropriate personnel trained
to respond to safeguards incidents as
outlined in the plan and specified in the
detailed Procedures.

(4) The licensee shall provide for the
development, revision, implementation,
and maintenance of his safeguards
contingency plan. To this end, the
licensee shall provide for the review at
least every 12 months of the safeguards
contingency plan by individuals
independent of both security program
management and personnel who have
direct responsibility for implementation
of the security program. The review
shall include a review and audit of
safeguards contingency procedures and
practices, an audit of the security
system testing and maintenance
program, and a test of the safeguards
systems along with commitments
established for response by local law
enforcement authorities. The results of
the review and audit, along with
recommendations for improvements,
shall be documented, reported to the
licensee’s corporate and plant
management, and kept available at the
plant for inspection for a period of two
years.

- - - -

PART 73—PHYSICIAL PROTECTION
OF PLANTS AND MATERIALS

4. The authority citation for Part 73 is
revised to read as follows:

Authority: Secs. 53, 161, 68, Stat. 930, 948,
as amended, sec. 147, 94 Stat. 780 (42 U.S.C.
2073, 2187, 2201); sec. 201, 88 Stat. 1242, as
amended, sec. 204, 88 Stat. 1245 {42 U.S.C.
5841, 5844).

Section 73.37(f) is also issued under sec.
301, Pub. L. 96-295, 94 Stat. 789 (42 U.S.C.
5841 note).

For the purposes of sec. 223, 88 Stat. 958, as
amended (42 U.S.C. 2273), §§ 73.21, 73,37(g),
73.55 are issued under sec. 161b, 68 Stat. 848,
as amended (42 U.S.C. 2201(b)); §§ 72.20,
73.24, 73.25, 73.28, 73.27, 73.37, 73.40, 73.45,

73.46, 73.50, 73.55, 73.67 are issued under sec.
161i, 68 Stat. 849, as amended (42 U.S.C.
2201(i)); and §8§ 73.2.(c)(1) 73.24(b)(3),
73.28(b)(3), (h)(6), and (k)(4), 73.27(a) and (b],
73.37(f), 73.40(b) and (d) 73.48(g)(6) and (h)(2),
73.50(g)(2), (3)(iii)(B) and (h), 73.55(h)(2), and
(4)(iii)(B), 73.70, 73.71, 73.72 are issued under
sec. 1080, 88 Stat. 950. as amended (42 U.S.C.
2201{0)).

§§ 73.2, 73.4, 73.40, 73.50, 73.55, 73.80 and
Appendices A, B, and C [Amended]

5. Remove the authority citation
following §§ 73.2, 73.4, 73.40, 73.50, 73.55,
73.80, Appendices, A, B, and C.

6. In § 73.55, the introductory text of
paragraph (d] is revised and paragraph
(i) is added to read as follows:

§73.55 Requirements for physicial
protection of licensad activities in nuclear
power reactors against radiological
sabotage.

- * - - .

(d) Access Requirements. In addition
to the requirements of § 73.56 of this
part:

» . - .

(i) During cold shutdown or refueling
operations, as specified in the facility's
technical specifications as required in 10
CFR 50.38, the licensee has the option
under § 73.56(e)(3) of this Part to grant
temporary unescorted access
authorizations to unscreened individuals
provided that:

(1) Applicable requirements of this
section are followed;

{2) Prior to start-up, a thorough visual
inspection of all affected protected
areas and vital islands is conducted by
licensee personnel who normally work
in these areas to identify any signs of
tampering or sabotage; and

(3) Appropriate safety start-up
procedures are followed to assure that
all operating and safety systems are
functioning normally.

7. A new § 73.56 is added to read as
follows:

§73.56 Personnel access authorization
requirements for nuclear power plants.

(a) General. (1) Each licensee who is
authorized on [date that a final rule is
published in the Federal Register to
operate a nuclear power reactor under
Part 50 § 50.22 of this chapter shall
comply with the requirements of this
section. The licensee shall submit by
[120 days after this effective rule is
published in the Federal Register as
Access Authorization Plan describing
how the licensee will comply with all of
the requirements of this section. By [360
days after this effective rule is published
in the Federal Register or 120 days after
the Access Authorization Plan has been
approved by the Commission, whichever
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is later, the licensee shall comply with
the requirements of this section and
with its plan.

(2) Each applicant for a license to
operate a nuclear power reactor
pursuant to § 50.22 of this chapter,
whose application was submitted prior
to [date that a final rule is published in
the Federal Register], shall submit by
[120 days after a final rule is published
in the Federal Register] an Access
Authorization Plan describing how the
applicant plans to comply with the
requirements of this section, By [360
days after a final rule is published in the
Federal Register, or on the date of
receipt of the operating license,
whichever is later, the licensee shall
comply with the requirements of this
section and with its Commission
approved plan.

(3) Each applicant for a licensee to
operate a nuclear power reactor
pursuant to §§ 50.21(b) and 5022 of this
chapter, whose application is submitted
after [date a final rule is published in the
Federal Register], shall include in its
application an Access Authorization
Plan describing how the applicant plans
to meet the requirements of this section.
The applicant shall comply with the
requirements of this section and with its
Commission approved plan upon receipt
of an operating license.

(4) Licensees may include in their
Access Authorization Plan a generic
plan to be used by all licensee
contractors, manufacturers, or suppliers
for screening and observing their
employees. The licensee shall be
responsible for granting, denying, or
revoking unescorted access
authorization to these individuals based
on results of the contractors’,
manufacturers’, or suppliers’ findings or
observations.

(b) General performance objective
and requirements. (1) The licensee shall
establish and maintain an access
authorization program which has as it
objective preventing unescorted access
to protected areas and vital islands to
those individuals whose history,
psychological profile or changes in
behavioral patterns indicate a potential
for committing acts that are inimical to
the public health and safety or prevent a
danger to life or property. The
unescorted access authorization
program shall consist of a background
investigation program, a psychalogical
assessment program, and a continual
behavioral observation program. The
background investigation program shall
be designed to identify past actions that
would be predictive of an individual's
future reliability within a protected area
or vital island of a nuclear power
reactor. The psychological assessment

program shall consist of written
personality tests and, if needed, clinical
interviews designed to provide
personality profiles and to assess
psychological abnormalities. The
continual behavioral observation
program shall be designed to detect
certain individual behavior or
behavioral changes within the context of
the job environment which, if left
undetected, could lead to acts inimical
to the public health and safety or could
present a danger to life or property. This
behavioral observation program shall
include a supervisor training program
and, if needed, a new psychological
assessment, Individuals who have
received an unescorted access
authorization to protected areas and
vital islands prior to the effective date of
these amendments are exempt from
having to meet the requirements of
paragraph (c) of this section for a
background investigation and paragraph

~{d) of this section for psychological

assessment,

(2) This section does not authorize
any activity by the licensee or any other
person that would infringe upon the
rights of any individual under the First
Amendment to the Constitution of the
United States, nor any activity that
would discriminate among individuals
on the basis of race, religion, national
origin, sex, or age. Any denial,
revacation or suspension of access
authorization resulting from information
derived from a background investigation
and for which this section is cited as
authority shall be based solely upon
application of the criteria enumerated
below.

(3) In making a determination under
this section for the denial, revocation or
suspension of access authorization
based upon data derived from a
background investigation, the licensees
shall consider whether the individual:

(i) Has committed or attempted to
commit, or aided, or abetted another
who committed or attempted to commit,
any act of sabotage or other unlawful
destruction of property;

(i) Has deliberately omitted
material information or falsified his
employment or site access application;

(iif) Has or has had any illness of a
nature which, in the opinion of a
qualified and, if applicable, state-
licensed psychologist, or psychiatrist, or
medical doctor, may cause significant
defect in the judgment or reliability of
the individual:

(iv) Has been convicted of any felony
or series of lesser offenses indicating
habitual criminal tendencies;

(v) Is & habitual user of a controlled
substance (as defined and listed in the
Comprehensive Drug Abuse Prevention

and Control Act of 1970, Pub, L. 91-513,
21 U.S.C. 801 et seq.) without a
prescription or has been without
adequate evidence of rehabilitation;

(vi) Is a user of alcohol habitually and
to excess, or has been so in the past
without adequate evidence of
rehabilitation; or

(vii) Has engaged in any other
conduct, or is subject to any other
circumstance, which furnishes reason to
believe that the individual may act in a
manner contrary to the protection of
health and minimization of danger to life
and property,

(4) No person may cite this section as
authority for the denial, revocation, or
suspension of an access authorization
based upon information derived from a
background investigation when the
basis for the denial, revocation, or
suspension is other than application of a
criterion listed in paragraph (b)(3) of this
section,

(c) Background investigation. The
licensee shall'conduct, or make
arrangements for, background
investigations that provide assurance
that individuals seeking unescorted
access to protected areas and vital
islands at nuclear power reactors are
reliable, trustworthy, and would act in a
manner that would protect health and
minimize danger to life and property. As
a minimum, this background
investigation must verify an individual's
true identity, employment history,
educational history, credit history,
criminal history, military service and
character and reputation. The licensee
shall require that individuals granted
unescorted access under these
provisions report promptly to the
licensee any subsequent occurrence or
circumstance (conviction,
hospitalization, etc.) that may have a
bearing on such individual’s continued
access authorization.

(d) Psychological Assessment. The
licensee shall establish and maintain a
psychological assessment program to be
administered to all individuals prior to
granting them unescorted access to
protected areas and vital islands, The
requiremetns of this paragraph supplant
the requirements of Appendix B
paragraph LB.2.b, of this part for nuclear
power reactor security personnel, This
program, as a minimum, shall consist of:

(1) Written personality tests which
have been designed to furnish an
objective evaluation of some of the
major personality traits which influence
individual and interpersonal behavior.
Results of the personality tests shall be
evaluated by a qualified and, if
applicable, state-licensed psychologist
or psychiatrist. The tests chosen shall
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have predetermined evaluation scales
which are statistically proven to have a
high degree of reliability, shall have
been proven to be valid, shall meet the
criteria of paragraph (d)(2) of this
section, and shall comply with the
employee selection procedure guidelines
as described in “Uniform Guidelines on
Employee Selection Procedures (1978),”
43 FR 38295 (August 25, 1978), 29 CFR
Part 1607.

(2) Clinical interviews for individuals
whose personality tests results are
inconclusive or indicate abnormal
personality traits, These interviews shall
be administered and conducted by a
qualified and, if applicable, state-
licensed psychologist or psychiatrist.
The tests and interview shall be
designed to evaluate (i) an individual's
current behavioral reliability, looking for
traits which would indicate that the
individual possesses a strong potential
for committing acts detrimental to the
public health and safety or property,
and (ii) behavioral patterns which, if
combined with the expected work
environment, could develop into a high
potential for committing acts
detrimental to the public health, safety,
or property. Based on the results of the
tests and, if needed, clinical interview,
the psychiatrist or psychologist shall
provide, in writing to appropriate senior
licensee management, a
recommendation as to the individual's
behavioral suitability for unescorted
access to protected areas and vital
islands at nuclear power plants.

(e) Continual Behavioral Observation
Program. (1) The licensee shall establish
and maintain a continual behavioral
observation program for individuals
which is designed to have supervisors
detect changes in an individual’s on-the-
job performance, judgment, level, or
behavior and, after detecting a pattern
of abnormal behavior, refer the
individual to senior licensee
management to make an initial decision
on whether to maintain or temporarily
suspend the individual's unescorted
access authorization to protected areas
and vital islands. In the case where the
individual's behavioral actions
represent an imminent danger to the
public health and safety, the individual's
supervisor shall immediately suspend
the individual's unescorted access
authorization on a temporary basis and
then refer the individual to senior
licensee management.

(2) The requirements of paragraphs (d)
and (e) of this section supplant the
requirements of Appendix B paragraph
1.B.2.c. of this part for nuclear power
reactor security personnel.

(f) Non-licensee Employees. (1) The
licensee may accept an unescorted

access authorization granted an
employee of a manufacturer, contractor,
or equipment supplier by another
licensee, or a previous employee of
another licensee, if the individual's
employment in licensed nuclear power
reactors has not been interrupted for a
continuous period of more than 365 days
and if the original granting licensee
sends to the gaining licensee a
photograph of the individual and a
written verification of the individual's
unescorted access authorization along
with a statement which indicates its
current validity. For individuals whose
employment in licensed nuclear power
reactors has been interrupted for a
continuous period of more than 365
days, the individual's activities must be
investigated according to the applicable
requirements of paragraph (c) of this
section.and a new psychological
assessment made according to the
requirements of paragraph (d) of-this
section.

(2) Consistent with the requirements
of § 50.70(b)(3) of this chapter, the
licensee shall grant unescorted access
authorization to protected areas and
vital islands without further
investigation by the licensee with regard
to the requirements of this section to all
employees of the Commission who have
been certified by the NRC to have met
the intent of the requirements of this
section.

(3) During cold shutdown or refueling
operations, as specified in the facility's
technical specifications, as required in
10 CFR 50.38, the licensee has the option
to grant a temporary unescorted access
authorization to an unscreened
individual if:

(i) The requirements of § 73.55 of this
chapter are followed; and

(ii) The affected individual is subject
to the continual behavioral observation
requirements of paragraph (e) of this
gection.

(g) Review Procedures. The licensee's
plan submitted pursuant to § 73.56(a)
this of chapter must include a procedure
for the review of a denial or revocation
under this section of an access
authorization of an employee of the
licensee, contractor, or supplier that has
an adverse effect on the individual's
employment. The procedure must
provide notice and an opportunity for a
fair evidentiary hearing and be
consonant with fundamental principles
of due process. The grievance review
procedure contained in the collective
bargaining agreement covering the
bargaining unit of which the employee is
a member will normally meet this
requirement, and may be used for this
purpose whether or not the denial or

revocation of access authorization is a
grievable action under the contract.

(h) Protection of Information. (1) Each
licensee, contractor, or supplier who
collects personal information on an
employee for the purpose of complying
with this section shall establish and
maintain a system of files and
procedures for the protection of the
personal information.

(2) The licensee, contractor, or
supplier shall not disclose the personal
information collected and maintained to
persons other than the subject
individual, or his representative, or to
those who have a need to have access to
the information in performing assigned
duties in the process of granting or
denying access to protected areas and
vital islands.

(3) The licensee shall have access to
and periodically audit contractor
records to ensure that the requirements
of § 73.56 are being met in accordance
with the licensee's approved physical
protection plan.

(4) The licensee shall make available
files or documents relied upon by the
licensee, including records of audits
done on the contractor's screening
program, for examination by an NRC
inspector to allow the NRC to determine
the licensee's compliance in
implementing its approved plan.

(5) The licensee shall retain the access
authorization file of an individual for
three years after termination of the
unescorted access authorization for
protected areas and vital islands.

8. Appendix B of Part 73 is amended
by revising paragraph LB.2.c. to read as
follows:

APPENDIX B—GENERAL CRITERIA FOR
SECURITY PERSONNEL
- . - * .

1. Employment suitability and qualification.

B. Physical and mental qualification. * * *

2, Mental qualification, * * *

¢, The licensee shall arrange for continued
observation of security personnel and for
appropriate corrective measures by
respongible supervisors for indications of
emotional instability of individuals in the
course of performing assigned security job
duties, Identification of emotional instability
by responsible supervisors must be subject to
verification by a licensed, trained person.
This paragraph does not apply to security
personnel at nuclear power reactors licensed
under 10 CFR Part 50. These licensees shall
consult § 73.56(e).

- - - L L

Dated at Washington, DC this 27th day of
July, 1984.
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For the Nuclear Regulatory Commission.
Samuel J. Chilk,
Secretary of the Commission.
{FR Doc. 84-20344 Filed 7-31-84: 8:45 am]
BILLING CODE 7500-01-M

10 CFR Part 73

Miscellaneous Amendments
Concerning Physical Protection of
Nuclear Power Plants

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission is proposing to amend its
nuclear power plant safeguards
regulations to clarify and refine
requirements for the designation and
protection of vital locations containing
safety-related equipment. The revised
requirements are being considered in
light of a Commission review of the
impact of safeguards requirements on
plant safety objectives. The proposed
requirements are designed to provide a
more safety-conscious safeguards
system while maintaining current levels
of protection.

DATES: The comment period expires
Friday, December 7, 1984, Comments
received after this date will be
considered if it is practical to do so, but
assurance of consideration cannot be
given except for comments received on
or before this date..

ADDRESSES: Comments should be sent
to the Secretary of the Comm‘ssion, U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555. Attention:
Docketing and Service Branch.
Comments may also be delivered to
Room 1121, 1717 H Street, NW.,
Washington, DC, between 8:15 a.m. and
5:00 p.m. Copies of comments received
are available for examining and copying
at the Commission's Public Document
Room at 1717 H Street, NW.,
Washington, DC. Single copies of draft
guidance material may be obtained from
the U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
Attention: Director, Division of
Technical Information and Document
Control.

FOR FURTHER INFORMATION CONTACT:
Tom R. Allen, Chief, Regulatory
Activities Section, or Henry S.
Blumenthal I1I, Division of Safeguards, -
Office of Nuclear Material Safety and
Safeguards, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
telephone (301) 427-4010.
SUPPLEMENTARY INFORMATION:
Commission experience during the
implementation of § 73.55,

"Requirements for Physical Protection of
Licensed Activities in Nuclear Power
Reactors Against Radiological
Sabotage," has indicated a need to

~ clarify the policy for the designation and

protection of vital areas containing
safety-related equipment. Particular
concern has been focused on ensuring
that security measures do not impede
plant safety. Inspections have also
indicated that certain physical security
equipment is not now protected as vital,
despite the fact that this equipment
safeguards vital areas containing
essential safety-related equipment. In
addition, experience with present
requirements for key and lock controls
indicates that § 73.55 can be modified to
provide more flexibility in this area
while maintaining adequate plant
protection. The Commission believes
that the clarification and refinement of
requirements, as reflected in these
amendments, is appropriate, because
they afford the increased assurance of
plant safety. A discussion of each of the
amendments follows.

Clarification of Vital Area Designation
Policy (Vital Islands)

Section 73.55 now requires each
licensee to protect all vital areas (areas
in which radiological sabotage can be
accomplished). Security plans which
designate these vital areas were
originally accepted by the Commission
on an interim basis pending site specific
reviews to verify these designations.
Many site-specific reviews have been
completed. The results indicate that
present § 73.55 requirements may be
unnecessarily strict in mandating
protection of all vital areas.

Many vital areas are configured so
that a saboteur must enter two or more
areas in order to carry out successful
radiological sabotage. In such cases, it is
not necessary to protect all of the areas
in order to thwart sabotage. The
Commission is therefore considering
adoption of a clarified vital area
designation policy which would require
protection only to the extent necessary
to interrupt sabotage. Licensees would
be given considerable latitude to take
advantage of existing barriers and
access control points. Certain items,
however, would be deemed vital in all
cases. These include onsite diesel
generators and batteries (excluding
electrical distribution systems), reactor
containment, control rooms, central
alarm station, and onsite water supplies
(excluding piping) required for safe shut-
down. The Commission specifically
invites public comment on the
assumptions that should be used to
support the vital island designation
approach.

Vital Island Protection and Access
Control

On March 12, 1980, the NRC published
proposed amendments to 10 CFR Part 73
pertaining to nuclear powerplant vital
access control (45 FR 15937). Public
comment was invited and received. The
Commission has significantly revised
these requirements to assure adequate
access for safety purposes while
accomplishing the safeguards
objectives. Amendments to 10 CFR
73.55(d)(7) are now proposed that
address both nonemergency and
emergency access controls to vital
islands.

Revised nonemergency controls
include (1) the establishment of up-to-
date nonemergency access lists, (2) a
requirement that access control devices
be retrieved from involuntarily
terminated individuals prior to or
simultaneously with their notification of
termination, and (3) a requirement that
uncontrolled exterior doors leading to
vital islands be locked and alarmed.

Vital island access controls during
emergency conditions include (1) a
requirement that licensees periodically
review physical protection and
contigency plans to insure that they do
not conflict with safety objectives, and
(2) a requirement that licensees develop
procedures to facilitate emergency
ingress and egress to vital islands (these
procedures would include provisions for
back-up keys to vital islands and
methods of opening locked doors in the
event of a computer failure).

Although the amendment to 10 CFR
73.55(d)(7) was subject to a round of
public comment, due to the significant
rewording now being proposed, the
Commission is asking for additional
comments,

Authority to Suspend Safeguards
Measures During Emergencies

As a result of the Commission's
review of potential conflicts between
safeguards and safety requirements,
consideration is being given to
improving licensee's flexibility to
respond to site emergencies or “unusual
events." The Commission is proposing to
revise 10 CFR 73.55(a) to provide
authority to licensees to suspend
safeguards measures if required to
accommodate emergency response.

Protection of Specified Physical Security
Equipment

Safeguards inspections have indicated
that, in some cases, certain security
equipment does not appear to qualify for
designation as vital equipment under 10
CFR 73.2(i). The sabotage of this
equipment could significantly impact the
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security of the plant. For example,
although 10 CFR 73.55(e)(1) requires that
the central alarm station be designated
as vital, there is no specific requirement
that the emergency power and other
support systems necessary for its
operation be designated as vital
equipment.

Accordingly, the Commission is
considering requiring protection of
specified onsite physical security
equipment necessary for the proper
functioning of the security system. This
equipment will include secondary power
supplies for intrusion alarms and
nonportable communications equipment.
This action by the Commission is
predicated on the belief that this
protection is necessary to achieve the
general performance requirements of 10
CFR 73.55(a).

Key and Lock Controls

In a matter associated with access
control, the Commission is considering
amendment of § 73.55(d)(9) to reduce
unnecessary costs associated with key
and lock controls. The present
requirements call for key, lock, and
combination changes when any
employee who had access to these
devices is terminated.

Experience, however, indicates that
adequate protection could be obtained
by changing keys, locks, and
combinations (1) routinely on an annual
basis; (2) whenever a person'’s access
authorization is revoked for reasons of
lack of trustworthiness, reliability or
inadequate performance; and (3) when
compromise of locks is suspected.

Environmental Impact: Categorical
Exclusion

The NRC has determined that this
proposed rule is the type of action
described in categorical exclusion 10
CFR 51.22(c)(3). Therefore neither an
environmental impact statement nor an
environmental assessment has been
prepared for this proposed rule.

Paperwork Reduction Statement

The proposed rule has been submitted
to the Office of Management and Budget
for clearance of the information
collection requirements that may be
appropriate under the Paperwork
Reduction Act (Pub. L. 86-511). The SF-
83, “Request for Clearance,” Supporting
Statement, and related documentation
submitted to OMB will be placed in the
NRC Public Document Room at 1717 H
Street, NW., Washington, D.C. 20555.
The material will be available for
inspection or copying.

Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the Commission hereby certifies that
these proposed regulations will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. These
proposed regulations affect electric
utilities that are dominate in their
respective service areas and that own
and operate nuclear power plants. These
utilities do not fall within the definition
of small businesses set forth in Section 3
of the Small Business Act, 15 U.S.C. 632,
or within the Small Business Size
Standards set forth in 10 CFR Part 121.
These proposed regulations will affect
some nuclear power industry
contractors and vendors all of which are
large concerns which service the
industry.

Regulatory Analysis

The net increase initial cost to the
NRC due to estimated time to be spent
in reviewing proposed changes to
physical protection plans and
conducting field inspections to assure
compliance is $299.5K per year initially
and $37.4K per year thereafter.

The net increase cost per applicant
and licensee in implementing these
requirements is estimated to be $1.5M
initially and would result in $15K
savings per year thereafter.

List of Subjects in 10 CFR Part 73

Hazardous materials-transportation,
Nuclear materials, Nuclear power plants
and reactors, Penalty, Reporting
requirements, Security measures.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 553, notice is
hereby given that adoption of the
following amendments to 10 CFR Part 73
is contemplated.

PART 73—PHYSICAL PROTECTION OF
PLANTS AND MATERIALS

The authority citation for Part 73 is
revised to read as follows:

Authority: Secs. 53, 161, 68, Stal. 930, 948,
as amended, sec. 147, 84 Stat. 780 (42 U.S.C.
2073, 2167, 2201); sec. 201, 88 Stat. 1242, as
amended, sec. 204, 88 Stat. 1245 (42 U.S.C.
5841, 5844),

Section 73.37(f) is also issued under sec.
301, Pub. L. 96-295, 94 Stat. 789 (42 U.S.C.
5841 note).

For the purposes of sec. 223, 68 Stat. 958, as
amended (42 U.S C. 2273); §§73.21, 73,37(g),
73.55 are issued under sec. 161b, 68 STAT.
948, as amended (42 U.S.C. 2201(b)); §§ 73.20,
73.24, 73.25, 73.26 73.27, 73.37, 73.40, 73.45,

73.46, 73.50, 73.55, 73.67 are issued under sec. ~

161i, 68 Stat. 949, as amended (42 U.S.C.
2201(i)); and §§ 73.20(c)(1), 73.24(b)(1),
73.26(b)(3), (h)(6), and (k)(4), 73.27(a) and (b),
73.37(f), 73.40(b) and (d), 73.46(g)(8) and (h)(2),
73.50(g)(2), (3)(iii)(B) and (h), 73.55(h)(2), and
(4)(iii)(B), 73.70, 73.71, 73.72 are issued under
sec. 1610, 68 Stat. 950, as amended (42 U.S.C.
2201(0)).

2. In §73.2, paragraph (nn) is added to
read as follows:

§73.2 Definitions.

- - - L *

(nn) “vital islands™ are one or more
vital areas(s) protected as a single

entity.

3. In § 73.55, the introductory
paragraph, paragraph (a), paragraphs
(c)(1) and (c)(2), paragraphs (d)(7) and
(d)(9), paragraphs (e)(1) and (e)(3), and
the introductory paragraph of (h)(4) and
(h)(4)(iii)(A) are revxsed to read as
follows:

§ 73.55 Requirements for physicial
protection of licensed activities In nuclear
power reactors against radiological
sabotage.

By (120 days from the effective date of
this amendment or 120 days after receipt
of a Commission provided site specific
vital area review, whichever is later)
each licensee shall submit proposed
amendments to his security plan which
define how the amendment vital island
designation and protection requirements
of paragraphs (a), (¢)(1), (c)(2), (d)(2),
(d)(7] (d)(9), (e)(1) and (3) and (h)(4) will

be met. Each submittal shall include a
proposed implementation schedule for
Commission approval. The amended
safeguards requirements of these
paragraphs must be implemented by the
licensee within 180 days after
Commission approval of the proposed
security plan in accordance with the
approval schedule.

(a) General performance objective ’
and requirements. The licensee shall
establish and maintain an onsite
physical protection system and security
organization which will have as its
objective to provide high assurance that
activities involving special nuclear
material are not inimical to the common
defense and security and do not
constitute an unreasonable risk to the
public health and safety. The physical
protection system shall be designed to
protect against the design basis threat of
radiological sabotage as stated in
§ 73.1(a). To achieve this general
performance, objective, the onsite
physical protection system and security
organization shall include, but not
necessarily be limited to, the
capabilities to meet the specific
requirements contained in paragraphs
(b) through (h) of this section. The
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Commission may authorize an applicant
or licensee to provide measures for
protection against radiological sabotage
other than those required by this section
if the applicant or licensee demonstrates
that the measures have the same high
assurance objective as specified in this
paragraph and that the overall level of
system performance provides protection
against radiological sabotage equivalent
to that which would be provided by
paragraphs (b) through (h) of this section
and meets the general performance
requirements of this section.
Specifically, in the special cases of
licensed operating reactors with
adjacent reactor power plants under
construction, the licensee shall provide
and maintain a level of physical
protection of the operating reactor
against radiological sabotege equivalent
to the requirements of this section. The
site supervisor or other individual
designated in the licensee's physical
protection plan shall have the authority
to suspend any safeguards measure
pursuant to this section if the
suspension is necessary to facilitate
response to emergency conditions,
provided that all safeguards measures
are restored as soon as practicable
following such an emergency.

* - - * *

(c) Physical barriers. (1) the licensee
shall locate vital equipment within a
vital area, which in turn shall be located
within a protected area. One or more
vital areas may constitute a vital island.
Vital islands shall be configured to
ensure that an individual must gain
access to a vital island to accomplish
sabotage resulting in a significant
radiological release or reactor core
damage or both. Access to vital islands
must require passage through at least
two physical barriers of sufficient
strength to meet the performance
requirements of paragraph (a) of this
section. More than one vital island may
be located within a single protected
area. The licensee shall protect, as
independent vital islands, onsite
alternating and direct current emergency
power sources {excliding electrical
distribution systems) required to permit
functioning of structures, systems and
components important to safety, primary
reactor containment, the reactor control
room, central alarm station, and onsite
water supplies (excluding piping)
required for achieving plant hot
shutdown or hot standby.

(2) The physical barriers at the
perimeter of the protected area must be
separated from any other barrier
designated as a physical barrier for a
vital island within the protected area.

. * * "

(d) Access requirements. * ** *

(7) The licensee shall:

(i) Establish an access authorization
system to limit unescorted access to
vital islands during nonemergency
conditions to individuals who require
access in order to perform their duties.
To achieve this the licensee must:

(A) Establish current authorization
access lists for each vital island. The
access lists must be updated and
reapproved by the cognizant licensee
manager or supervisor at least every 31
days. The licensee shall include on the
access list only individuals whose
specific duties require access to vital
islands during nonemergency
conditions.

(B) Positively control, in accordance
with the access list establish pursuant to
paragraph (d}{7)(i) of this section, all
points of personnel and vehicle access
to vital islands.

(C) Revoke, in the case of an
individual's involuntary termination for
cause, the individual's access
authorization and retrieve his/her
identification badge and other entry
devices, as applicable, prior to or
simultaneously with notifying this
individual or his/her termination.

(D) Lock and protect by an active
intrusion alarm system unoccupied vital
islands and all exterior doors leading to
vital islands which are not otherwise
controlled.

(ii) Design the access authorization
system to accommodate the potential
need for rapid ingress or egress of
individuals during emergency conditions
or situations that could lead to ;
emergency conditions. To help assure
this, the licensee must:

(A) Ensure prompt access to vital
equipment.

(B) Periodically review physical
security plans and contingency plans
and procedures to evaluate their
potential impact on plant and personnel
safety.

- * * * .

(9) All keys, locks, combinations, and
related equipment used to control
access to protected areas and vital
islands must be controlled to reduce the
probability of compromise. All such
keys, locks, and combinations must be
changed at least every 12 months.
Whenever there is evidence or suspicion
that any key, lock, combination, or
related equipment may have been
compromised, it must be changed. The
licensee shall issue keys, locks,
combinations, and other access control
devices to protected areas and vital
islands only to persons who possess
access authorization in accordance with
§ 73.58 of this part. Whenever an

individual's access authorization is
revoked due to his or her lack of
trustworthiness, reliability, or
inadequate work performance, keys,
locks, combinations, and related
equipment to which that person had
access must be changed.

(e) Detection aids. (1) All alarms
requirement pursuant to this part must
annunicate in a continuously manned
central alarm station located within the
protected area and in at least one other
continuously manned station not
necessarily onsite, so that a single act
cannot remove the capability of calling
for assistance or otherwise responding
to an alarm. The onsite central alarm
station shall be located within a
building such that the interior of the
central alarm station is not visible from
the perimeter of the protected area. This
station shall not contain any operational
activities that would interfere with the
execution of the alarm response
function. The walls, doors, floor, and
any windows in the walls and in the
doors of the central alarm station shall
be bullet resisting. On site secondary
power supply systems for alarm
annunciator equipment and non-
portable communications equipment as
required in paragraph [(f) of this section
must be located within vital islands.

- * * * *

(3) The licensee shall alarm all
emergency exits in each protected area
and each vital island.

. * - v L

(h) Response requirement. * * *

(4) Upon detection of abnermal
presence of activity or persons or
vehicles within an isolation zone, a
protected area, material access area, or
a vital island; or upon evidence or
indication of intrusion inte a protected
area, a material access area, or a vital
island, the licensee security organization
must:

(lll) * .o

(A) Requiring responding guards or
other armed response personnel to
interpose themselves between vital
islands and material access areas and
any adversary attempting entry for the
purpose of radiological sabotage or theft
of special nuclear material and to
intercept any person exiting with special
nuclear material, and

* - - - -

4. In § 73.70, paragraph (d) is revised
to read as follows:

§ 73.70 Records.
* - * * -

(d) A log indicating name, badge
number, time of entry, reason for entry,
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and time of exit of all individuals
granted access to a vital island except
those individuals entering or exiting the
reactor control room.
- . - * »

Dated at Washington, DC, this 27th day of
July 1984,

For the Nuclear Regulatory Commission.
Samuel J. Chilk, Y
Secretary of the Commission.
[FR Doc. 84-20346 Filed 7-31-84; 8:45 am]
BILLING CODE 7590-01-M

10 CFR Part 73

Searches of Individuals at Power
Reactor Facilities

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SuMMARY: The Nuclear Regulatory
Commission is proposing an amendment
to its requirements for entry searches at
power reactor facilities. This regulation
is needed to clarify requirements for
searches of individuals at these
facilities. This amendment requires
equipment searches of all individuals
seeking access to protected areas except
on-duty peace officers, and pat-down
searches when detection equipment
fails, or cause to suspect exists. This
proposed amendment will support the
Commission's goal of increased
assurance that power reactors are
adequately protected against sabotage
by an insider.

DATES: The comment period expires
Friday, December 7, 1984. Comments
received after this date will be
considered if it is practical to do so, but
assurance of consideration cannot be
given except as to comments received
on or before this date.

ADDRESSES: Comments should be sent
to the Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, Attention:
Docketing and Service Branch.
Comments may also be delivered to
Room 1121, 1717 H Street NW.,
Washington, DC, between 8:15 a.m. and
5:00 p.m. Copies of comments received
are available for examining and copying
for a fee at the Commission'’s Public
Document Room at 1717 H Street NW.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Tom R. Allen, Chief, Regulatory
Activities Section, or Henry S.
Blumenthal III, Division of Safeguards,
Office of Nuclear Material Safety and
Safeguards, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
telephone (301) 427-4010.

SUPPLEMENTARY INFORMATION: On
December 1, 1980, the Commission
extended the implementation date for
pat-down searches at power reactors
until revised search procedures could be
written in physical protection plans and
approved (45 FR 79410). At the same
time, the Commission issued proposed
revisions to 10 CFR 73.55(d)(1) to finalize
requirements for personnel searches at
protected area entry portals of power
reactors, (45 FR 79492),

The Commission invited and received
public comment on the proposed
amendments. Comments were received
from 25 utilities, three industry
coordination organizations, one
equipment manufacturer, one
government agency, and two private
citizens. The Commission has now
revised the rule concerning search
requirements in light of the public
comments and in response to
recommendations made by the Safety/
Safeguards Review Committee. This
Committee had the overall task of
studying power reactor safeguards
requirements and practices to determine
whether actual or potential conflicts
exist with plant safety objectives.

The Commission is now proposing
that all persons entering the protected
area of nuclear power plants (except on-
duty law enforcement officers) be
searched using metal detectors and
explosive detectors. This proposed
amendment differs from the current
interim procedures in that visitors would
be subject to routine equipment
searches rather than physical "“pat-
down" searches. “Pat-down" searches
would be required only when the
licensee has cause to suspect that an
individual is attempting to introduce
contraband (firearms, explosives, or
incendiaries), or when the detection
equipment is out of service. The
exemption for on-duty law enforcement
officers has been added as a matter of
practicality.

The Commission had considered the
use of random searches for screened
individuals, but the Safety/Safeguards
Review Committee found that most
licensees have successfully adjusted to
100% equipment searches, and believe
that changing to random searches would
be disruptive.

The search requirement amendment is
being republished because of its
interrelationship with the proposed
Access Authorization Rule.

Environmental Impact: Categorical
Exclusion

The NRC has determined that this
proposed rule is the type of action
described in categorical exclusion 10
CFR 51.22(c)(3). Therefore neither an

environmental impact statement nor an
environmental assessment has been
prepared for this proposed rule.

Paperwork Reduction Act

The proposed rule has been submitted
to the Office of Management and Budget
for clearance of the information
collection requirements that may be
appropriate under the Paperwork
Reduction Act (Pub, L. 86-511). The SF-
83, “Request for Clearance,” Supporting
Statement, and related documentation
submitted to OMB will be placed in the
NRC Public Document Room at 1717 H
Street NW., Washington, D.C. 20555. The
material will be available for inspection

or copying.
Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980, 5 U.S.C. 805(b),
the Commission hereby certifies that
these proposed regulations will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. These
proposed regulations affect electric
utilities that are dominant in their
respective service areas and that own
and operate nuclear power plants. These
utilities do not fall within the definition
of small businesses set forth in Section 3
of the Small Business Act, 15 U.S.C. 632,
or within the Small Business Size
Standards set forth in 10 CFR Part 121.
These proposed regulations will affect
some nuclear power industry
contractors and vendors all of which are
large concerns which service the
industry.

Regulatory Analysis

The net increase initial cost to the
NRC due to estimated time to be spent
in reviewing proposed changes to
physical protection plans is $46.1K
initially and $5.8K per year thereafter.

Implementation of these revised
requirements as proposed herein would
not represent any increase costs to
present licensees because required
firearms and explosives detection
equipment is currently in place at most
reactor sites.

List of Subjects in 10 CFR Part 73

Hazardous materials—transportation,
Nuclear materials, Nuclear power plants
and reactors, Penalty, Reporting
requirements, Security measures.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 553, notice is
hereby given that adoption of the
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following amendment to 10 CFR Part 73
is contemplated.

PART 73—PHYSICAL PROTECTION OF
PLANTS AND MATERIALS

1. The authority citation for Part 73 is
revised to read as follows:

Authority: Secs. 53, 161, 88 Stat. 930, 248, as
amended, sec, 147, 94 Stat. 780 (42 U.S.C.
2073, 2167, 2201); sec. 201, 88 Stat. 1242, as
amended, sec. 204, 88 Stat. 1245 (42 U.S.C.
5841, 5844).

Section 73.37(f) is also issued under sec.
301, Pub, L. 96-285, 94 Stat. 733 (42 U.S.C.
5841 note).

For the purposes of sec. 223, 68 Stat. 958, as
amended 42 U.S.C. 2273); §§ 73.21, 73.37(g),
73.55 are issued under sec. 161b, 68 Stat. 648,
as amended (42 U.S.C. 2201(b)); §§ 73.20,
73.24, 73,25, 73.28, 73.27, 73.37, 73.40, 73.45,
73.48, 73.50, 73.55, 73.87 are issued under sec.
161i, 68 Stat. 949, as amended (42 U.S.C.
2201(i)); and §§ 73.20(c)(1), 73.24(b)(2),
73.26(b)(3), (h)(6), and (k)(4), 73.27(2) and (b),
73.37(f), 73.40(b) and (d), 73.46(g)(8) and (h)(2),
7350(g)(2), (3)(iii)(B) and (h), 73.55(h)(2) and
(4)(iit)(B), 73.70, 73.71, 73.72 are issued under
sec. 1610, 68 Stat. 950, as amended (42 U.S.C.
2201(0)).

§73.55 [Amended]

2.In § 73.55, paragraph (d)(1) is
revised to read as follows:
* - - - -

(d) Access Requirements.—(1) The
licensee shall control all points of
personnel and vehicle access into a
protected area. Identification and search
of all individuals unless otherwise
provided herein must be made and
authorization must be checked at these
points. The search function for detection
of firearms, explosives and incendiary
devices shall be accomplished through
the use of both firearms and explosive
detection equipment capable of
detecting those devices. The licensee
shall subject all persons except bona
fide federal, state, and local law
enforcement personnel on official duty
to these equipment searches upon entry
into a protected area. When the licensee
has cause to suspect that an individual
is attempting to introduce firearms,
explosives, or incendiary devices into
protected areas, the licenses shall
conduct a physical pat-down search of
that individual. However firearms or
explosives detection equipment at a
portal is out of service or-not operating
satisfactory, the licensee shall conduct a
physical pat-down search of all persons
who would otherwise have been subject
to equipment searches. The individual
responsible for the last access control
function (controlling admission to the
protected area) shall be isolated within
a bullet-resisting structure as described
in paragraph (c)(6) of this section to
assure his or her ability to respond or to

summon assistance. By (120 days from
the effective date of this amendment)
each licensee shall submit revisions to
its security plan which define how the
final search requirements of this
paragraph will be met. The final search
requirements of this package must be
implemented by the licensee within 60
days after Commission approval of the
proposed security plan revision.
L . * - *

Dated at Washington, DC, this 27th day of
July 1984,

For the Nuclear Regulatory Commission.

Samuel J. Chilk,

Secretary of the Commission,
[FR Doc. 84-20347 Filed 7-31-84; 8:45 am]
BILLING CODE 7580-01-M

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 721

Federal Credit Union Insurance and
Group Purchasing Activities

AGENCY: National Credit Union
Administration.

ACTION: Proposed rule—Federal Credit
Union Insurance and Group Purchasing
Activities.

SUMMARY: Part 721 of the NCUA Rules
and Regulations, 12 CFR Part 721,
addresses Federal credit union (“FCU")
involvement in insurance and other
group purchasing activities, through
which insurance and other goods and
services are made available from third
party vendors to credit union members.
Pursuant to § 721.1 of the regulation, an
FCU may perform administrative
functions for the third party vendors
offering these plans to credit union
members. Section 721.2 of the regulation
limits the reimbursement that an FCU
may receive for performing such
functions. This preposal requests
comment on elimination of the
reimbursement restrictions for the
functions FCU's perform in connection
with credit-related insurance,

DATE: Comments must be received on or
before November 30, 1984.

ADDRESS: Send comments to Rosemary
Brady, Secretary, NCUA Board, 1776 G
Street, NW., Washington, D.C. 20456.

FOR FURTHER INFORMATION CONTACT:
Robert Fenner, Director, Department of
Legal Services, or Hattie Ulan, Staff
Attorney, at the above address or
telephone: (202) 357-1030.

SUPPLEMENTARY INFORMATION:
Background of Regulation

Part 721 of the NCUA Rules and
Regulations concerns Federal credit
union participation in insurance and
group purchasing activities, through
which insurance and other goods and
services are made available from third
party vendors to credit union members.
Part 721 has two sections. Section 721.1
authorizes an FCU to perform
administrative functions for the vendor,
and to endorse a vendor's plan if it
chooses. Section 721.2 places limits on
compensation or reimbursement to the
FCU for administrative functions that it
performs for the vendor. Part 721 was
most recently amended and
substantially deregulated in the fall of
1982. (See 47 FR 44242 and 47 FR 52408).
At that time the NCUA Board indicated
that after one year it would review the
limitations on compensation to FCU'’s
under § 721.2 with a view toward further
deregulation. This proposal, which is the
final step of that review, requests
comment on removing the limitations for
credit-related insurance and any other
group purchasing activities that may be
incidental to an FCU’s express statutory
powers. (As explained below, staff has
concluded that, for legal reasons, the
limitations on nonincidental group
purchasing activities cannot be
removed.)

FCU Authority To Offer and Be
Compensated for Group Purchasing
Plans

FCU's are not expressly granted the
authority to offer group purchasing plans
to their members. The authority comes
from one of two sources: (1) The
incidental powers clause of the FCU Act
(12 U.S.C. 1757(15)) and court decisions
interpreting it; or (2) court decisions that
authorize certain activities as being
goodwill in nature. There is no legal
limit on compensation for activities that
are authorized as incidental powers
(defined by the courts as useful or
convenient in connection with the
performance of an express power, e.g.,
the issuance of credit insurance is
incidental to the express power to grant
loans). Activities that are not incidental
(e.g., the issuance of a prepaid legal
services plan is not incidental to any of
an FCU's express powers) may be
engaged in only as goodwill activities
and may not generate income for the
FCU. Hence, any compensation for
goodwill services is limited to
reimbursement for the FCU's costs.

Present Regulatory Limits on
Compensation

Although there are no statutory or
judicial limits on FCU compensation for
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activities that are authorized as
incidental powers, NCUA historically
has not allowed FCU's to generate
income from any groups purchasing
activity, i.e., FCU's could only be
reimbursed for their costs. This policy
continues to prevail in the present rule
for all group purchasing activities except
for insurance. The reimbursement rules
for insurance were changed in the fall of
1982,

The reimbursement provisions of the
current rule allow for the following: For
credit insurance (which is incidental to
the FCU's express power to make loans)
the FCU may receive a certain dollar
amount per policy or 10% of the
premium rate. For other types of
insurance the FCU may receive the
documentable costs of functions
performed or a certain dollar amount
per policy (designed to approximate cost
and eliminate the need for cost
documentation). For all other group
purchasing plans, the FCU may receive
only the cost of functions performed.

The limitations on credit insurance
were imposed to prevent “reverse
competition,” a phenomenon that some
observers have suggested would
develop whereby creditors seek out
insurance paying the highest
commission, without due regard for the
cost of the insurance to the consumers.
Since credit union members, like other
consumers, can be expected to shop for
loans according to interest rates, they
may not be sensitive to the cost of credit
life and disability insurance (which is
generally not included in the Truth in
Lending rate disclosure). It has thus
been argued that credit union members
may receive more expensive and
possibly lesser quality insurance if there
are no limits placed on compensation to
the credit union.

Request for Comment

The NCUA Board questions whether
FCU's should be restricted in the
amount of compensation they may
receive for administrative functions
performed in connection with services
that are incidental to their express
powers. In order to obtain public
comment on this issue, the Board has
proposed that the reimbursement
restrictions on credit-related insurance
be lifted. This would include credit life
insurance, credit disability insurance or
any other insurance provided to a
member in connection with granting a
loan to that member.

The issue is whether limitations on
reimbursement to the credit union
should be retained in order to prevent
reverse competition or for other reasons,
or whether the limitations should be
lifted in order to provide FCU's the

ability to receive additional income,
such as insurance commissions (if
permitted by applicable state law). In
either case, employees and officials of
the credit union would be prohibited
from receiving commissions. This is a
requirement of the present rule that the
Board does not propose to change.

The Board understands the concerns
of those who fear the results of reverse
competition, but questions whether
economic regulation of this type is
appropriate by NCUA. The Board
believes it may be preferable to allow
the state insurance commissions and the
boards of directors of individual FCU's
to determine the products and rate
structure that are in the best interests of
the member. The Board does wish to
stress, however, that the issue is not
predetermined. The proposed change is
intended as a vehicle to obtain a full
and open consideration of the issue.

The proposed change would be
accomplished by adding a new
§ 721.2(b)(1) which provides that a
Federal credit union is not limited for
reimbursements received for credit
insurance plans “except as otherwise
provided by applicable state law." The
reference to state law is to clarify that it
is not NCUA's intent to interfere with
the authority and ability of state
insurance commissioners to regulate
insurance activities.

The Board also requests comment on
what, if any, non-credit-insurance
activities can be said to be incidental to
an FCU's express powers, and, if so,
whether the reimbursement restrictions
on these activities should be lifted.

The NCUA Board only proposes to
change the reimbursement section of the
regulation (12 CFR 721.2). Section 721.1,
which authorizes FCU performance of
administrative functions for third party
vendors and endorsement of such
vendors' plans, will remain the same.

Regulatory Procedures

The NCUA Board has determined and
certifies that the proposed regulation, if
adopted, will not have a significant
economic impact on a substantial
number of small credit unions because
the proposed regulation reduces
restrictions, and increases management
flexibility. Therefore, a regulatory
flexibility analysis is not required.

List of Subjects in 12 CFR Part 721

Credit unions, Insurance, Group
purchasing.

Dated: July 25, 1984.

Rosemary Brady,
Secretary of the Board.

Authority: 12 U.S.C. 1757(15); 12 U.S.C.
1766{a).

PART 721—[AMENDED]

It is proposed that 12 CFR 721.2 be
revised to read as follows:

721.2 Reimbursement.

(a) For purposes of paragraph (b) of
this section, the following definitions
shall apply:

(1) “Dollar amount" shall mean $4 per
single payment policy, $6 per
combination pelicy, or $4 per annum for
any other type of policy.

(2) “Cost amount” shall mean the total
of the direct and indirect costs to the
Federal credit union of any
administrative functions performed on
behalf of the vendor. The Federal credit
union must be able to justify this
amount using standard accounting
procedures.

(b) A Federal credit union may be
reimbursed or compensated by a vendor
for activities under § 721.1 as provided
below:

(1) except as otherwise provided by
applicable state law, reimbursement or
compensation is not limited for credit
insurance plans (i.e., credit life
insurance, credit disability insurance
and other insurance provided in
connection with extensions of credit
members);

(2) for insurance plans other than
credit insurance plans, a Federal credit
union may receive an amount not
exceeding the greater of the dollar
amount or the cost amount;

(8) for groep purchasing plans other
than insurance plans, a Federal credit
union may receive an amount not
exceeding the cost amount.

(c) No official or employee of a
Federal credit union or any member of
their immediate family may receive any
compensation or benefit, directly or
indirectly, in conjunction with.any
activity under paragraph (b) of this
section.

[FR Doc. 84-20275 Filed 7-31-84; 845 am)
BILLING CODE 7535-01-M

12 CFR Parts 741 and 746

Banks and Banking; National Credit
Union Share Insurance Fund

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Notice of proposed rulemaking.

SUMMARY: Recently enacted legislation
provides for an increase in the
capitization of the National Credit
Union Share Insurance Fund (NCUSIF or
Fund) by the placing of a deposit in the
NCUSIF from each insured credit union
in an amount equaling one percent of
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the credit union's insured shares. The
NCUA Board (Board) requests comment
on procedures to implement the
legislation.

DATES: Comments will be received until
September 7, 1984. It is proposed that
initial implementation coincide with the
NCUSIF's present insurance cycle, with
statements mailed to insured credit
unions during December, 1984, and
funds due by January 31, 1985.

ADDRESS: Send comments to Secretary,
NCUA Board, 1776 G St., NW.,
Washington, D.C. 20456.

FOR FURTHER INFORMATION CONTACT:
Charles Filson, Director, Office of
Programs, or Robert Fenner, Director,
Department of Legal Services, at the
above address. Telephone numbers:
(202) 357-1132 (Mr. Filson); (202) 357
1030 (Mr. Fenner).

SUPPLEMENTARY INFORMATION:
Background

The NCUSIF was created in 1970 by
Public Law 91-468 to provide share
insurance coverage to all Federal credit
unions and to those state chartered
credit unions that apply and meet
minimum qualification standards. As of
the end of fiscal year 1983, the NCUSIF
insured over 81 billion dellars in
member savings of over 11,000 Federal
credit unions and nearly 5,000 state
chartered credit unions. The NCUSIF
provides share (savings) insurance
coverage up to $100,000 for each of an
insured credit union's members, similar
to the coverage provided by the Federal
deposit insurance funds. Unlike those
funds, however, the NCUSIF was not
capitalized at its inception by tax _
revenues, The capital of the Fund has
been established solely through the
annual insurance premium contributions
of insured credit unions. During the
period from 1971 through the end of
calendar year 1980, the capital of the
fund (i.e., equity as a percentage of
insured shares) grew from 0.054% to
0.303%. The years 1981-1983 saw a
reversal of this trend, however, due to
both record share growth in insured
credit unions and liquidation and
problem credit union expenses. At year
end 1983, the capital level of the Fund
had decreased to 0.290%,
notwithstanding costly second premium
assessments that were paid by insured
credit unions for 1982 and 1983. As an
alternative to the double premium
approach to establishing a strong and
viable Fund, the Board developed a
legislative proposal which, with the
support of the entire credit union
system, was enacted as Public Law 98-
369.

The essential elements of the
legislation are as follows:

First, in continuing with the self-help
tradition of the credit union system, the
increased capitalization of the NCUSIF
is accomplished solely by the financial
support of insured credit unions. This
support will take the form of a deposit
with the Fund by each credit union of an
amount equaling one percent of the
credit union’s total insured shares. Each
credit union’s deposit will be adjusted
annually in accordance with changes in
the credit union’s insured shares.
Initially, it is projected that the total of
these deposits will bring approximately
$850 million into the Fund, increasing its
size from $250 million to $1.3 billion and
raising its ratio of equity to insured
savings to 1.3% or more.

The legislation changes the “normal
operating level" of the Fund from its
present 1% to equal a 1.3% ratio. Any
funds in excess of the level must be
distributed to insured credit unions at
least annually. It is projected that in
normal operating years, the earnings on
the assets of the Fund will not only be
sufficient to maintain the Fund at its
normal operating level and meet the
expenses of the Fund, but will also
permit the rebate of each credit union's
annual insurance premium as well as a
dividend on each credit union’s deposit.

An insured credit union's deposit is
returnable in the event the credit union's
insurance coverage is teminated, it
converts to insurance coverage from
another source, or in the event the
operations of the Fund are transfered
from the NCUA Board. In light of both
the returnable nature of the deposit and
the expectation of an annual dividend,
the deposit will be carried as an asset
on the books of the credit union.

An immediate benefit of the
legislation is the elimination of a second
insurance premium in 1984, The
legislation in fact removes the authority
for second premiums. It is also
anticipated that initial funding of the 1%
deposit will result in an equity level that
facilitates other immediate benefits,
such as a rebate of the 1983 premium,
waiver of the 1984 premium and/or the
declaration of an initial dividend. The
nature and amount of such benefits are
of course dependent upon the
experience of the Fund and that of
insured credit unions over the remainder
of 1984.

Request for Comment

Issues relevant to implementation of
the legislation are largely procedural.
The major substantive considerations,
i.e., the amount of each credit union's
deposit and annual premium and the
Fund's “normal operating level,” are

established in the legislation itself. The
Board has, however, identified five
broad areas of issues, set forth below,
that must be addressed in implementing
the legislation. Comments are requested
from all interested parties both on these
issues and on any other aspects of the
capitalization plan.

Because of time constraints, specific
proposed rule language has not been set
forth. At least two sections of NCUA's
current regulations will be revised,
however, as a result of the legislation:
Section 741.5 (12 CFR 741.5) concerning
insurance premium statements and Part
748 (12 CFR Part 746) concerning
premium rebate procedures for insured
credit unions. It is anticipated that this
request for comment will be followed by
the adoption of fina/ rules and
procedures (including revised forms) to
implement the legislation.

Issue 1—Funding of Deposit

As previously indicated, the historical
method of funding the NCUSIF has been
through payment of annual insurance
premiums by NCUSIF-insured credit
unions. For this purpose insurance
statements have been mailed to insured
credit unions in December with
payments due the following January. It
is proposed that both the initial funding
of the 1% deposit and, thereafter, the
annual adjustments be incorporated into
that cycle, and that the necessary
statements and payments be
consolidated as much as possible. It is
important to implement this process as
soon as possible in order to put into
place the program that will facilitate the
elimination of double premiums and the
payment of premium rebates and annual
dividends.

Thus, for example, in December of
1984 all insured credit unions would be
provided with a statement for use in
certifying the credit union’s insured
shares as of December 31, 1984, and
determining both the credit union's 1985
insurance premium (Y2 of 1% of 12/31/
84 shares) and the initial 1% deposit. If
current trends continue, payment of
those amounts into the Fund in January
of 1985 would provide an equity base in
excess of the normal operating level of
1.3%, and thus it seems advisable to
consider various methods of enabling
credit unions to realize an immediate
benefit at the time of preparation of the
statement: Transfer of the required
funds might for example be offset by an
immediate premium rebate for either
1984 or 1985, declaration of an initial
dividend on the deposit, or some
combination thereof. Comments are
requested on the advisability of
providing such a benefit and the form it
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would most properly take. Also under
consideration are the feasibility and
advisability of declaring dividends or
distributions semiannually or more
frequently, as a device to enable insured
credit unions to more closely monitor
the performance of the Fund. Comments
are welcome on this issue as well.

Another issue relative to funding of
the 1% deposit is whether to do so
immediately or, in the alternative, to
provide for a phase-in by insured credit
unions. The statute provides that this
decision is in the discretion of the
NCUA Board. In this connection, the
Board wishes to adopt the method that
is least costly to insured credit unions.
Correspondence from insured credit
unions to date and the projections of
NCUA staff indicate that immediate
funding would prove more economical
in that it would bring the Fund to the
operating level at which it can pay the
premium rebates and dividends that will
minimize the ongoing cost of insurance.
Also, there is a question whether, as a
matter of fairness, a credit union that
phased in its deposit would be entitled
to the rebate and dividends that are
premised upon full capitalization. The
Board, however, wishes to receive
information from insured credit unions
concerning the most economical
approach to initial funding,

Also, regardless of whether general
phase-in procedures are established, it
should be noted both that the NCUA
Central Liquidity Facility has announced
the availability of capitalization loans
for those credit unions that would face
liquidity strains in meeting the initial 1%
funding reguirement and that other
difficulties in meeting the funding
requirement can be addressed on a
case-by-case basis as has historically
been true with NCUA's supervisory
program.

Finally, relevant to funding of the
deposit, it is noted that the legislation
redefines the NCUSDIF's “normal
operating level” as 1.3 percent of the
aggregate of all insured shares or "“such
lower level as the Board may
determine.” It is proposed that the
authority to establish a lower operating
level not be exercised at this time, but
rather, kept in reserve in the event that
experience demonstrates that a lower
level would meet the objectives of
maintaining a financially sound fund at
a minimum cost to insured credit unions.

Issue 2—Return of Deposit

The legislation provides that each
insured credit union’s 1% deposit is
returnable to the credit union in the
event that (1) the credit union's
insurance coverage is terminated, (2) it
converts to insurance coverage from

another source, or (3) the operations of
the Fund are transferred from the Board.
The return of a credit union's deposit is
to be determined in accordance with
“procedures and valuation methods”
determined by the Board.

Detailed procedures are not necessary
to implement this provision of the
legislation. The Board would simply
propose to return the full amount of the
credit union's deposit immediately after
the last date on which any shares of the
credit union are insured, with the
deposit being valued as of the credit
union's most recent annual adjustment.
The Board would reserve the right to
alter these procedures and delay
payment by up to one year, as
authorized by the legislation, if the
Board determined that immediate
payment would jeopardize the financial
condition of the Fund.

Issue 3—Use of Deposit by the Fund and
Replenishment by Insured Credit
Unions

The legislation provides that the
NCUSIF may utilize the deposit funds if
necessary to meet its expenses, in which
case the amount used is to be expensed
and replenished by insured credit
unions in accordance with procedures
established by the Board. Given the
history of the Fund and the condition of
insured credit unions, it seems
unnecessary to anticipate at this time
any possible utilization of the deposit
funds to meet the Fund's expenses. This
authority is clearly intended to meet a
catastrophic economic set of
circamstances, as evidenced by the fact
that it can only be exercised after the
Fund has utilized all investment income
and all of its 0.3% nondeposit equity.
Thus, ample time would exist for
development of expense and
replenishment procedures and
guidelines. Accordingly, such
procedures are not proposed at this
time.

Issue 4—Insurance Agreement

Each federally insured credit union
has entered into an insurance agreement
with the NCUA Board obligating the
credit union to, among other things, pay
the insurance premium required by Title
II of the Federal Credit Union Act. It will
be necessary to modify this agreement,
by addendurma or replacement, to reflect
the obligations of the credit union and
the Board concerning the 1% deposit. It
is recommended that insured credit
unions review their insurance
agreements and provide suggestions for
appropriate modifications. Also, this
would seem to be an appropriate
opportunity to review and update the
overall agreement. General comment is

therefore welcome concerning possible
clarification of and improvements in the
insurance agreement.

Issues 5—Report to Congress

The legislation calls for the NCUA
Board to report annually to Congress
with respect to the operating level of the
Fund. The report is to contain the results
of an independent audit of the Fund. The
Board presently obtains an independent
audit of the Fund on a fiscal year basis,
to coincide with the general operations
of NCUA and with the General
Accounting Office's audit of the Fund. It
is proposed that the report on the
operating level of the Fund be
incorporated into this process and
prepared on a fiscal year basis.

Conclusion

As previously indicated, the above
five issues represent the major areas
that must be addressed in implementing
the capitalization legislation. Comments
are welcome from credit unions and
others on these or any issues relevant to
implementation and maintenance of the

. increased capitalization of the Fund.

Because of time constraints, specific
regulatory language and proposed forms
and procedures have not been
published. 1t is anticipated that final
rules, procedures and forms will be
adopted after consideration of all
comments and prior to December, 1984,
Regulatory Procedures

The NCUA Board has determined and
certifies that the proposed
implementation of the NCUSIF
capitalization program will not have a
significant adverse impact on insured
credit unions, because the program
provides a less costly alternative for
providing a sound and viable Federal
share insurance fund. Therefore, a
regulatory flexibility analysis is not
required.

Authority: 12 U.S.C. 1789(b)(2).

Dated: July 25, 1984.
Rosemary Brady,
Secretary of the Board.
[FR Doc. 8420274 Filed 7-31-84; 8:45 am]
BILLING CODE 7535-01-M

CIVIL AERONAUTICS BOARD
14 CFR Parts 221, 250, 255, and 298

[EDR-474; Economic Regulations Docket
41971]

Tariffs; Oversales; Counter Signs

Dated: July 6, 1984.
AGENCY: Civil Aeronautics Board.
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ACTION: Notice of proposed rulemaking.

SUMMARY: The CAB is proposing
alternative ways to consolidate and
simplify several consumer protection
notices that the CAB requires air
carriers to display on counter signs. The
first alternative would require all air
carriers and travel agents to post a short
counter sign at all ticket sales locations
and passenger and baggage check-in
locations at airports in the U.S. The
second option would be to require air
carriers operating large aircraft to post a
Board-mandated summary of major
consumer rules at all carrier ticket sales
positions and airport passenger and
baggage check-in positions in the U.S.,
and require travel agents and operators
of small aircraft to post the short sign.
Combinations of the two main options
are also proposed. This proposal is in
response to a petition by the American
Association of Airport Executives, the
Airport Operators Council International
and the Air Transport Association of
America,

DATES: Comments: September 17, 1984,
Reply comments: October 2, 1984.

ADDRESS: Joanne Petrie, Office of the
General Counsel, Rules & Legislation
Division, Civil Aeronautics Board, 1825
Connecticut Avenue, N.W., Washington,
D.C. 20428,

FOR FURTHER INFORMATION CONTACT:
Joanne Petrie, (202) 873-5442.

SUPPLEMENTARY INFORMATION:

Background

The Civil Aeronautics Board requires
air carriers to display several notices on
counter signs to alert passengers to the
consumer protections to which they are
entitled and the carrier limitations on
liability. These notices cover such
subjects as oversales, domestic and
international baggage liability, limits of
liability for death or injury and the right
of passengers to inspect the tariffs
governing their air transportation, These
notice requirements are set forth in three
separate parts and several different
sections of the Code of Federal
Regulations (§§ 221.173, 221,175, 221.178,
25011, and 298.30).

Section 221.173 requires each air
carrier to post a counter sign with
Board-mandated language in large type
concerning the public inspection of
tariffs, The notice tells passengers
where and how they may examine the
tariffs applicable to their travel, and
states that they do not have to explain
why they want to examine them. The
Board recently denied a petition to
eliminate this notice. Order 83-9-1186. In
that Order, the Board found that the

notice benefitted passengers and was
not burdensome to carriers.

Section 221.175 requires ticket notices
and counter signs concerning limitations
of liability for-death or injury under the
Warsaw Convention, It states that the
limitation is $75,000 per person and that
additional coverage usually may be
obtained from a private company.

Section 221.176, Notice of limited
liability for baggage; alternative
consolidated notice of liability
limitations, also requires both counter
signs and ticket notices. At present, air
carriers are required to provide
information only about limitations of
liability for foreign air transportation
under the Warsaw Convention, not
about liability limitations for domestic
travel. The notice states that the limit is
$9.07 per pound unless an exira charge
is paid, and that special rules may apply
to valuables. In addition, it advises
passengers to consult the carrier for
details.

The requirement of part 250,
Oversales, is more general. It requires
carriers to post a sign and include a
ticket notice that states that some flights
may be overbooked and that some
passengers may not be accommodated
even though they have confirmed
reservations. Although basic rights are
described, specifics as to the amount of
compensation are not required. The
Board adopted this notice after an
extensiveinvestigation into the
overbooking and denied boarding
compensation practices of airlines in
1978. In ER-1050, 43 FR 24277, June 5,
1978, the Board found that if carriers
chose to overbook, they would have to
provide notice to passengers on tickets
and counter signs, rather than
constructive notice in tariffs as had
previously been the case.

The most general counter sign
requirement is found in § 298.30. That
rule requires air taxis to post a notice
with wording of their own choice stating
their policy on baggage liability and
denied boarding compensation.

The Petition

On February 2, 1984, the American
Association of Airport Executives, the
Airport Operators Council International,
and the Air Transport Association of
America filed a joint petition for
rulemaking with the Board. The
petitioners asked the Board to
conslidate and simplify four of the
consumer protection notices that are
presently required to be posted on
counter signs. They alleged that the
current notices are too long to be read
by passengers and too large to be
accommodated at ticket counters. They
suggested that the four notices be

consolidated into the following notice
that could be displayed in % inch type
on a 6 by 12 inch sign:
Passenger Rights

Passenger rights concerning airline liability
and compensation for denied boarding; loss,
delay, or damage to baggage; personal injury
or death; and other tariff obligations are

available from the airline ticket agent and the
airline ticket.

The petitioners noted that in most
cases the four notices are displayed on a
placard that contains 290 words and
measures 6% by 23 inches. This sign
does not technically meet the Board's
requirement that the lettering on the sign
be at least % of an inch. If all the
notices were printed in the large type
size, however, the petitioners calculate
that the sign would take up more than
half of the average ticket counter.

The petitioners acknowledged that the
basic notices are improtant. Without the
notices, air carriers might not be able to
limit their liability. The petitioners
concluded, however, that the current
signs do not provide effecting because
they are too long and too difficult to
read. They argued that since their
proposed sign is simple, it is more likely
to be read. In addition, they argued that
“the necessity for simplicity is espe-
cially self evident since multilingual
signs are being used by an increasing
number of airports.”

Secondly, the petitioners argued that
their notice is more practical since it
will rarely have to be changed or
updated. Their proposed notice merely
lists the subject areas for which there
are consumer protections. Since it does
not include any details, for example the
$1250 minimum liability limitation for
domestic baggage, airport operators and
air carriers would not have to change
the sign each time there was a change in
the underlying rule. The petitioners
argued that such a semi-permanent sign
would be more efficient and cost-
effective.

Finally, in order to minimize the
burden of this proposed rule change, the
petitioners asked the Board to permit
the consolidated sign to be phased in on
a replacement basis, rather than
requiring it across the board on a certain
date.

The Regional Airline Assoication
supported the petition. In addition, it
asked that the Board amend § § 298.30,
298.95(b) and 221.176(g), which were not
cited by the petitioners but would be
affected by their proposed rule change.

Jefferson County Airport supported
the petition. It asked the Board to
shorten airline ticket counter signs
because counter space is at a premium.
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Propose Action

The Board tentatively finds that a
consolidated and simplified counter sign
notice would be in the public interest.
The current notices are wordy, and may
not be the most efficient method of
providing information to passengers.
The information required by these
notices is often similar or identical to
the notice that the Board requires on or
with the ticket.

In the past, lengthy signs were needed
because it was difficult for passengers
to find information about their rights.
Before 1983, many of the rules were
buried in voluminous and hard-to-read
tariffs. In order to overcome this
problem and give passengers usable
information, the Board required a
number of relatively detailed notices to
be displayed on counter signs. These
notices were adopted on an ad hoc basic
in conjunction with rulemaking
proceedings on each substantive
consumer rule. Over time, the Board
adopted at least five different counter
sign notices. Although each notice by
itself is relatively understandable, when
they are viewed together they may be
intimidating or incomprehensible to
sSome passengers.

The Board is proposing to add a new
Part 255, Counter Signs, and is
requesting comments on two different
options. Option I would apply to air
carriers and foreign air carriers at all
locations where tickets are sold and all
passenger and baggage check-in
locations in the United States. The rule
would require carriers and travel agents
to post a short counter sign alerting
passengers that they have rights or that
there are limitations on liability in the
areas of denied boarding, baggage
liability, smoking, and personal injury
and death, and that they can obtain
further information from their ticket or
their ticket agent. The short notice is a
revised version of the notice proposed
by the airport operators.

Because of the rule’s applicability, the
notice would have to be general. Air
taxis, for example, may set their own
rules on baggage liability and denied
boarding compensation. It would be
misleading to require signs at air taxi
ticket locations that state that airlines
may not limit their domestic baggage
liability below $1,250, when in fact that
minimum baggage liability limit may not
apply. Travel agents may sell tickets for
both large and small airlines, which are
subject to different rules. At travel
agencies, therefore, a general notice
would be more accurate than the “long
notice” proposed in Option 2.

The second option would have a two-
tier notice requirement. Air carriers and

foreign air carriers operating aircraft
with more than 60 seats would be -
required to post a counter sign
summarizing the major consumer
protection rules, including baggage,
denied boarding compensation,
limitations of liability for death and
personal injury in foreign travel and the
availability of traiffs and contracts of
carriage for inspection. This notice
would have to be posted at each of its
ticket counter positions and at all
passenger and baggage check-in
positions. Air taxis and travel agents
would be required to post the shorter
version of the notice at each location
where they sell tickets.

Under the existing rules, carriers are
required to post most counter signs only
at ticket-selling locations, not at other
locations where passengers can check in
for a flight. The Board tentatively
concludes that there is no reason for this
limitation, and proposes to extend the
notice requirement to all locations
where passengers can check in for their
flight, even if tickets are not sold there.
Much of the information on both the
existing and proposed counter signs
would be useful to passengers at the
time they check in for their flights, as
well as at the time they buy their tickets.

The current rules require carriers to
post most counter signs at ""each desk,
station, or position” that sells tickets.
Option 1 of the proposed rule would
change this to “each location” that sells
tickets or checks in passengers or
baggage. This option would require only
one posted sign in an area such as a
travel agency office or an airline’s
airport ticketing area. Option 2 would
retain the "desk, station, or position"
language for air carrier ticket sales
locations (thus requiring a sign for each
sales position), but refer to “each
location™ for notices at other airport
check-in locations, at travel agencies,
and at air taxi offices. We request
comments, however, on whether the
short sign should be required at “each
desk, station, or position,” or whether
the long sign should only be required “at
each location."

Another proposal on which comments
are requested is that only the long-form
(Option 2) baggage notice be displayed
at positions (e.g., “curb-side™) used only
for baggage check-in. This could be
combined with either main option.

The Board especially requests
comments on the advantages and
disadvantages of continuing to require
counter signs at every "position,” or
whether the existing requirements
should be changed to allow carriers to
post a single sign in a conspicuous
public place at each “location” where
tickets are sold or passengers or

baggage are checked in. Comments are
also invited on whether the standard
should be different for travel agencies,
air taxis, or non-ticketing airport check-
in locations.

The Board requests comments on
whether to include smoking on these
counter signs. Up to now, a smoking
notice has not been included on Board-
mandated counter signs. The recent
rulemaking on smoking (Docket 41431),
however has demonstrated that smoking
is an important issue to many
passengers. While most passengers
seem to know that no-smoking sections
are available, they may not be aware
that they are entitled to a seat in those
sections even if the seats originally set
aside for that purpose are already filled.
The simple notice proposed would
ensure that passengers know their rights
and should eliminate many disputes that
are based on lack of knowledge about
the rule. Foreign air carriers, which are
not subject to the Board's smoking rule,
would be allowed to omit this portion of
the notice.

The “short" notice contains 35 words
compared to the present 290-word
notice. It would measure approximately
5 inches by 7 inches. The “long” notice
contains 171 words and would measure
approximately 10 inches by 18 inches.
The layout of both notices if designed to
highlight the important passenger rights.
The “long"” notice may or may not have
legal advantages over the shorter one
favored by petitioners. Under common
law and the Warsaw Convention,
passengers must be given “adequate"
notice for airlines’ limitations on
liability to be effective.

Both options would change the current
requirement found in § 221.175 that
Board-mandated notices be posted at
travel agencies and ticket locations
outside the U.S. The Board tentatively
finds that this change would be in the
public interest because it would provide
comity with foreign countries. If carriers
operating ticket counters in foreign
countries wanted to post a sign, they of
course would be free to do so.

The Board is not proposing any
change in § 298.95 as requested by the
RAA, because we tentatively find that
their concern has been answered by our
recent interpretative amendment, ER-
1378, 49 FR 14085, April 10, 1984. That
rule revised § 298.95, which had required
that small certificated carriers follow
the Board rules on domestic baggage for
all of their operations. The Section was
conformed with the new domestic
baggage rule, which applies to all
domestic flights with more than 60 seats
and to passengers whose ticket includes
at least one flight segment on an aircraft
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with more than 80 seats. Aircraft size,
rather than the mere fact of holding a
certificate, is the relevant fact. If either
option is adopted, paragraph (a) of

§ 298.30, Public disclosure of pelicy on
consumer protection, would be amended
to conform with the new Part 255.
Similarly, if the Board adopts either
option, it will revise paragraph (g) of

§ 221.176 to conform with the counter
sign requirement.

The proposed rule would also address
RAA’s concern that the present sign
requirementa are confusing since
different rules apply to certificated and
noncertificated air carriers. The nofice
would be based solely on whether the
carrier operated any large aircraft.

Finally, the Board requests comments
on whether, if the rule is adopted, air
carriers should be required to display
the new sign by a certain date, or
whether it should be phased in on a
replacement basis. The former approach
has the virtue of avoiding confusion
within the industry and among
passengers. The latter approach may
also be acceptable, since passengers
would continue to receive the detailed
notices.

Regulatory Flexibility Act

The Regulatory Flexibility Act, Pub. L.
96-354, is designed to ensure that
agencies consider flexible approaches to
the regulation of small businesses and
other small entities. It requires
regulatory flexibility analyses for rules
that, if adopted, will have a significant
economic impact on a substantial
number of small entities.

The analysis is required to describe
the need, objectives, legal basis for, and
flexible alternatives to the agency's
proposed action. These requirements are
met by the discussion above the below.
In addition, the analysis must include a
description of the small entities to which
this proposal would apply, the reporting,
recordkeeping, or other compliance
requirements of the proposed rule, and
any other Federal rules that may
duplicate, overlap, or conflict with it.

The Board tentatively concludes that
either option of this rule, if adopted as
proposed, may have a significant
economic impact on a substantial
number of small entities. Both options
would benefit the approximately 22,000
U.S. travel agencies, many of which are
“small entities" within the meaning of
the Act. Under both proposals, travel
agents would be required to post a short
sign in all their offices. Compared to the
present Board-mandated notices, the
new sign would be shorter, less
confusing and graphically more
appealing. The consolidated notice
would benefit travel agents because it

would reduce the number of notices that
are currently required to be posted. In
addition, because of the more general
nature of the sign, the Board expects
that there would be few changes to it.

There are over 200 commuter air
carriers, If the Board required them to
post the short sign, there would be both
burden and benefit. The benefit would
be that a Board-mandated sign is more
convenient, shorter and legally
acceptable than the current carrier-
specific notices. The burden would be
the small cost of purchasing the signs
and installing them.

The Board also tentatively finds that
there are no duplicative, overlapping or
conflicting Federal requirements.

List of Subjects in 14 CFR Parts 221, 250,
255, and 288

Air carriers, Air rates and fares,
Consumer protection, Credit, Denied
boarding compensation, Explosives,
Freight, Handicapped, and Reporting
and recordkeeping requirements.

Proposed Rule
PART 221—[AMENDED]

Accordingly, the Civil Aeronautics
Board proposes to amend Chapter II of
Title 14 as follows:

§§ 221.173 and 221.175 [Amended]

1. In Part 221, § 221.173, Notice of
tariff posting, and paragraph (b) of
§ 221,175, Special notice of limited
liability for death or injury under the
Warsaw Convention, would be removed
and reserved.

2. Also, in Part 221, § 221.178, Notice
of limited liability for baggage;
alternative consolidated notice of
liability limitations, would be amended
by removing and reserving paragraph
(a), by removing the reference to
paragraph (a) in paragraph (e) of that
section, and by revising paragraph (g) so
that it reads as follows:

§ 221.176 Notice of limited liability for
baggage; alternative consolidated notice of
liability limitations.

(a) [Reserved]

* - -

(e) The requirements as to time and
method of delivery of the notice
(including the size of type) specified in
paragraph (b) of this section and the
requirement with respect to travel
agents specified in paragraph (c) may be
waived by the Board upon application
and showing by the carrier that special
and unusual circumstances render the
enforcement of the regulations
impractical and unduly burdensome and

that adequate alternative means of
giving notice are employed.
- - - - -

(g) Notwithstanding any other
provision of this section, no air taxi
operator subject to Part 298 of this
subchapter shall be required to give the
ticket notices prescribed in this section,
either in its capacity as an air carrier or
in its capacity as an agent for an air
carrier or foreign air carrier.

PART 250—[AMENDED]

3. In Part 250, § 250.11 would be
amended by removing and reserving
paragraph (a), by revising paragraph (b)
to include the notice presently in
paragraph (a), and revising paragraphs
(c) and (e) to remove references to
paragraph (a), so that as revised § 250.11
would read:

§250.11 Public disclosure of deliberate
overbooking and boarding procedures.

(a) [Reserved]

(b) Every carrier shall include with
each ticket sold in the United States the
the following notice printed in at least
12-point type. The notice may be printed
on a separate piece of paper, the ticket
stock, or on the ticket envelope. The last
two sentences of the notice shall be
printed in a type face contrasting with
that of the rest of the notice.

Notice—Overbooking of Flights

Airline flights may be overbooked, and
there is a slight chance that a seat will not be
available on a flight for which a person hasa
confirmed reservation. If the flight is
overbooked, no one will be denied a seat
until airline personnel first ask for volunteers
willing to give up their reservation in
exchange for a payment of the airline’s
choosing. If there are not enough volunteers
the airline will deny boarding to other
persons in accordance with its particular
boarding priority. With few exceptions
persons denied boarding involuntarily are
entitled to compensation. The complete rules
for the payment of compensation and each
airline’s boarding priorities are available at
all airport ticket counters and boarding
locations. Seme airlines do not apply these
consumer protections to travel from some
foreign countries, although other consumer
protections may be available. Check with
your airline or your travel agent.

(c) It shall be the responsibility of
each carrier to ensure that travel agents
authorized to sell air transportation for
that carrier comply with the notice
provisions of paragraph (b) of this
section.

(d) [Reserved]

(e) Any air carrier or foreign air
carrier engaged in foreign air
transportation that complies fully with
this part for inbound traffic to the
United States need not use the last two
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sentences of the notice required by
paragraph (b) of this section.

4. A new Part 255, Counter Signs,
would be added to read as set forth
under the heading of either Option 1 or
Option 2.

PART 255—COUNTER SIGNS
OPTION 1:

Sec.
255.1 Applicability.
255.2 Notice requirements.

§255.1 Applicability

This part applies to all direct air
carriers and direct foreign air carriers
providing passenger air transportation.

§255.2 Notice requirements.

Air carriers and foreign air carriers
shall cause to be displayed
continuously, in a conspicuous public
place at each location within the United
States where the carriers' tickets are
sold, and at each U.S. airport passenger
or baggage check-in location, a sign
printed in type at least ¥ inch high with
the following statement:

Passenger Rights

Information is available on your ticket
or from your ticket agent about your
rights concerning:

—Denied boarding

—Lost, damaged or delayed baggage
—Smoking

—Personal injury or death

(international)

—Other contract or tariff terms,

OPTION 2:

Sec.

255.1 Applicability.

255.2 Definition.

255.3 Notice requirements,

§255.1 Applicability.

This part applies to all direct air
carriers and direct foreign air carriers
providing passenger air transportation.

§ 255.2 Definition.

For the purposes of this part:

“Carrier ticket sales position”, means
every desk, station, and position where
tickets are sold that is in the charge of a
person employed exclusively by an air
carrier, or of such person jointly with
another person.

§255.3 Notice requirements.

(a) Every air carrier and foreign air
carrier operating aircraft with more than
60 seats shall cause to be displayed
continuously, in a conspicuous public
place at each carrier ticket sales
position and each airport passenger or
baggage check-in position in the United
States, a sign printed in type at least %

inch high with the following statement.
Carriers operating both large and small
aircraft may, at their discretion, furnish
further information about the
applicability of the rules mentioned.

Alternative proposal: The signs would
only have to be posted “at each
location,” as in Option 1, and the
definition would be deleted.

Passenger Rights

Denied Boarding

If a flight is oversold, this airline must
ask for volunteers willing to give up
their seats. If you don’t volunteer but are
bumped anyway, you may be entitled to
compensation.

Baggage Liability

If an airline loses, damages or delays
your baggage, it is not required to pay
you more than $1250 per person for
domestic air travel or $9.07 per pound
for international travel unless you
declare a higher value and pay an extra
charge. You still must show the extent of
your loss.

Smoking

You have the right to sit in the no-
smoking section, and this section must
be expanded to accommodated you if
you meet the airline's check-in deadline.

Note.—Foreign air carriers may omit this
smoking notice,

Death and Injury

For international travel, airline
liability for death or injury is limited to
$75,000 per passenger.

Contracts and Tariffs

Additional rules and details are on
your ticket, Those not on the ticket are
in the airline's contract of carriage or
tariff rules, which are available for
inspection. Ask for further information.

(b) Air carriers and foreign air
carriers, except for locations covered by
the requirements of paragraph (a) of this
section, shall cause to be displayed
continuously in a conspicuous public
place at each location where the
carriers' tickets are sold within the
United States a sign printed in type at
least % inch high with the following
statement:

Passenger Rights

Information is available on your ticket
or from your ticket agent about your
rights concerning:

—Denied boarding

—Lost, damaged or delayed baggage
—Smoking

—Personal injury or death

(international)

—Other contract or tariff terms.

Additional Proposal: (May be
combined with either option):

Only the baggage notice described in
Option 2 would be required at positions
(such as “"Curbside check-in"" points)
that are used only for checking in
baggage.

PART 298—[AMENDED]

5. In Part 298, paragraph (a) of § 298.30
would be revised to read:

§ 298.30 Public disclosure of policy on
consumer protection.

(a) Every air taxi shall post counter
signs as required by Part 255 of this
chapter.
* - * - *
(Secs. 102, 104, 401, 402, 403, 404, 411, 4186,
1001, 1002, Pub. L. 85-7286, as amended, 72
Stat. 740, 743, 754, 757, 758, 760, 769, 771, 788;
49 U.S.C. 1302, 1324, 1371, 1372, 1373, 1374,
1381, 1386, 1481, 1482)

By the Civil Aeronautics Board.
Phyllis T. Kaylor,
Secretary.
[FR Doc. 84-20344 Filed 7-31-84; 8:45 am]
BILLING CODE 6320-01-M

14 CFR Part 223

[Economic Regulations Docket No. 42007;
EDR-473]

Free and Reduced-Rate Transportation

Dated: July 12, 1984,
AGENCY: Civil Aeronautics Board.
ACTION: Notice of proposed rulemaking.

sumMmARY: The CAB proposes to
eliminate the recordkeeping requirement
in its rule on free and reduced-rate air
transportation. This action was
requested by the Air Transport
Association of America.

DATES: Comments by: September 17,
1984.

Reply comments by: October 2, 1984.

Comments and other relevant
information received after this date will
be considered by the Board only to the
extent practicable.

Requests to be put on the Service List:
August 17, 1984.

The Docket Section prepares the
Service List and sends it to each person
listed on it, who then serves comments
on others on the list.

ADDRESSES: Twenty copies of comments
should be sent to Docket 42007, Civil
Aeronautics Board, 1825 Connecticut
Avenue, NW., Washington, D.C. 20428,
Individuals may submit their views as
consumers without filing multiple
copies. Comments may be examined in
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Room 711, Civil Aeronautics Board, 1825
Connecticut Avenue, NW., Washington,
D.C. 20428 as soon as they are received.
FOR FURTHER INFORMATION CONTACT:
Richard B. Dyson, Associate General
Counsel, Rules and Legislation Division,
Office of the General Counsel, Civil
Aeronautics Board, 1825 Connecticut
Avenue, NW., Washington, D.C. 20428;
(202) 673-5444.

SUPPLEMENTARY INFORMATION: Part 223
of the Board's regulations (14 CFR Part
223) sets forth the rules on free and
reduced-rate transportation. It lists
those instances where a carrier may
charge less than its tariff rate without
seeking permission from the Board. It
also contains recordkeeping
requirements.

Prior to the Airline Deregulation Act
of 1978 (Pub. L. 95-504), the Board tightly
controlled airline fares. Its rules on free
and reduced-rate air transportation
were consequently restrictive. To
support those rules, Part 223 contained
extensive reporting and recordkeeping
requirements. Those requirements
mandated the filing with the Board of
three copies of all company rules
governing the issuance of free or
reduced-rate travel passes. The
company rules had to include the titles
of officials authorized to issue or
countersign passes, or to request passes
from other carriers. When company
rules were changed, three copies of the
changes had to be filed with the Board
within 30 days.

Since deregulation, the Board's
control over air fares has diminished.
On January 1, 1983, the Board stopped
regulating domestic air fares. This called
for a change in Part 223.

Accordingly, by EDR-452, 48 FR 2385,
January 19, 1983, the Board proposed to
revise its rules on free and reduced-rate
transportation. Among other things, it
proposed to eliminate reporting
requirements in the rule, including those
summarized above.

During the comment period following
the issuance of EDR-452, however,
concerns were expressed about
eliminating these reporting
requirements. Commenters argued that
the Board should retain these
requirements in order to prevent abuses
in the granting of free and reduced-rate
travel privileges, and to give the public
access to carrier rules in this area.

The Board agreed. ER-1371, 48 FR
57115, December 28, 1983. It noted that it
had long ensured that the public had
access to carrier rules on the provision
of air transportation where full payment
was required. It concluded that it was
also important to continue to require
airlines to make available rules with

respect to free and reduced-rate
transportation.

In recognition of its more limited role
in this area, however, the Board
converted the reporting requirement into
a mere recordkeeping requirement.
Rather than having to submit to the
Board three copies of their company
rules regarding free travel passes
whenever they revised them, airlines
now must keep only one copy of those
rules in their files. These rules must be
furnished to the Board on request rather
than on a regular basis. They also must
be provided to a member of the public
upon payment of a reasonable charge.

This recordkeeping requirement is in
§ 223.6 (14 CFR 223.6). It was approved
by the Office of Management and
Budget (OMB) and assigned control
number 3024-0002.

Shertly after this rule went into effect,
the Air Transport Association of
America (ATA), representing 17 airlines,
filed a petition for rulemaking in which
it asked the Board to repeal the
recordkeeping requirements in § 223.6. It
was ATA's position that, with respect to
interstate and overseas (domestic) air
transportation, the Board had neither
the authority nor a regulatory purpose
for adopting § 223.8. It also claimed that
the recordkeeping requirements relating
to free and reduced-rate transportation
had been repealed by ER-1219, 46 FR
25418, May 8, 1981.

ATA viewed carrier rules on free and
reduced-rate transportation as different
from those governing tranportation for
which the passenger had to pay. In the
latter case, the Board pefmits the
carriers to incorporate by reference
contractural terms that are binding.
Since the passenger is bound, ATA
acknowledged that there is a need to
give passengers access to those rules.
But it contended that this is not true in
the case of free and reduced-rate
transportation. Rules on who receives
free travel passes are solely within a
carrier’'s discretion. ATA argued that
there is therefore no reason for these
internal policy choices to be made
public or be supplied to competitors.

With respect to foreign air
transportation, ATA conceded that the
Board had legal authority for § 223.8, but
questioned whether there was any
regulatory purpose for this
recordkeeping requirement. It stated
that there was no evidence of any
abuses in the granting of free travel
passes. If such abuses occured, ATA
urged that they be handled by "strong
management,” enforcement of existing

regulations, or through the tariff system,
but without the “creation of a new
paperwork burden,”

Carriers formerly had to submit three
copies of these rules to the Board. Now
they merely have to keep them on file
and make them available upon request.
The recordkeeping requirement repealed
by ER-1219 is not the same one involved
here, It is not clear that there have been
no abuses in this area. During the
previous rulemaking on free and
reduced-rate transportation (Docket
41193), two commenters claimed that
abuses did occur. There charges were
not rebutted by the airlines.

Nevertheless, the Board recognizes
that the need for reporting and
recordkeeping requirements was not the
focus of the earlier rulemaking
proceeding, and that there are reasons
for not continuing them. Elimination of
§ 223.6 would reduce somewhat the
paperwork burden on carriers, in
furtherance of the Paperwork Reduction
Act, Pub. L. 96-511. There is, as ATA
argued, less of a need for public notice
of carrier rules on the granting of free
travel passes. These rules are not
binding on passengers in the same sense
that the carrier’s tariffs or contracts of
carriage are. They are more a matter of
internal company policy.

The Board is therefore proposing to
eliminate § 223.6. This will give the
Board and all interested parties an
opportunity to focus on the continued
need for this recordkeeping requirement.

Regulatory Flexibility Act

In accordance, with 5 U.S.C. 605(b), as
added by the Regulatory Flexibility Act,
Pub. L. 96-534, the Board certifies that
this rule, if adopted as proposed, will
not have a significant economic impact
on a substantial number of small
entities. The recordkeeping
requirements involved here is not a
substantial one. Its retention or
elimination would therefore not have a
significant economic impact.

List of Subjects in 14 CFR Part 223

Air rates and charges, Handicapped,
Travel agents

PART 223—[AMENDED]

§223.6 [Removed]

Accordingly, the Board proposes to
amend 14 CFR Part 223, Free and
Reduced-Rate Transportation, by
removing and reserving §223.6, Carrier’s
rules.

(Secs. 204, 403, 404, 405(j), 407, 416, Pub. L. 85~
726, as amended, 72 Stat. 743, 758, 760, 766,
771, 49 U.S.C. 1324, 1372, 1374, 1375, 1377,
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1388; sec. 2 of the Postal Reorganization Act,
84 Stat. 767, 39 U.S.C. 5007)

Phyllis T. Kaylor,

Secretary,

[FR Doc. 84-20343 Filed 7-31-84; 8:45 am)
BILLING CODE 8320-01-M

DEPARTMENT OF JUSTICE
Drug Enforcement Administration
21 CFR Part 1308

Scheduies of Controlled Substances;
Proposed Placement of Bromazepam,
Camazepam, Clobazam, Clotiazepam,
Cloxazolam, Delorazepam, Estazolam,
Ethyl Loflazepate, Fludiazepam,
Flunitrazepam, Haloxazolam,
Ketazolam, Loprazolam,
Lormetazepam, Medazepam,
Nimetazepam, Nitrazepam,
Nordiazepam, Oxazolam, Pinazepam,
and Tetrazepam in Schedule IV

AGENCY: Drug Enforcement
Administration, Justice.

ACTION: Notice of proposed rulemaking.

SUMMARY: After consideration of the
recommendation of the Assistant
Secretary for Health, Department of
Health and Human Services (DHHS),
the Administrator of the Drug
Enforcement Administration (DEA)
proposes to issue a temporary order
controlling 21 benzodiazepine
substances in Schedule IV of the
Controlled Substances Act (CSA) (21
U.S.C. 801 et seq.). The 21
benzodiazepine substances are
bromazepam, camazepam, clobazam,
clotiazepam, cloxazolam, delorazepam,
estazolam, ethyl loflazepate,
fludiazepam, flunitrazepam,
haloxazolam, ketazolam, loprazolam,
lormetazepam, medazepam,
nimetazepam, nitrazepam, nordiazepam,
oxazolam, pinazepam, and tetrazepam.
This action is required in order for the
United States to discharge its
obligations under the Convention on
Psychotropic Substances, 1971. The
effects of this rule would be to require
that the manufacture, distribution,
dispensing, security, registration, record
keeping, inventory, exportation and
importation of each of the 21 substances
be subject to controls for Schedule IV
substances. The temporary scheduling
order for each substance shall remain in
effect until the process of permanent
scheduling, pursuant to 21 U.S.C. 811 (a)
and (b) of the CSA, is completed.

DATE: Comments on the temporary order
must be received on or before August 31,
1984.

ADDRESS: Comments should be
submitted in qunituplicate to the
Administrator, Drug Enforcement
Administration, 1405 I Street NW,,
Washington, D.C. 20537, Attention: DEA
Federal Register Representative,

FOR FURTHER INFORMATION CONTACT:
Howard McClain, Jr., Chief, Drug
Control Section, Drug Enforcement
Administration, Washington, D.C. 20537,
Telephone: (202) 633-1366.
SUPPLEMENTARY INFORMATION:

List of Subjects in 21 CFR Part 1308

Administrative practice and
procedure, Drug traffic control,
Narcotics, Prescription drugs.

By notice (NAR/CL.4/1984; DND 421/
12(1-7); March 29, 1984), the Secretary-
General of the United Nations advised
the Secretary of State of the United
States that the Commission on Narcotic
Drugs (CND) has decided that thirty-
three (33) benzodiazepines be added to
Schedule IV of the 1971 Convention on
Psychotropic Substances. Of the 33
benzodiazepines, twelve (alprazolam,
chlordiazepoxide, clonazepam,
clorazepate, diazepam, flurazepam,
halazepam, lorazepam, oxazepam,
prazepam, temazepam, and triazolam)
have already been controlled in
Schedule IV of the CSA and meet the
requirements of Schedule IV of the

Convention on Psychotropic Substances.

By a letter dated May 1, 1984, the
Assistant Secretary for Health, on
behalf of the Secretary of DHHS,
recommended to the Administrator of
DEA that the remaining twenty-one (21)
benzodiazepines also be controlled in
CSA Schedule IV, the most appropriate
domestic schedule for carrying out U.S.
obligations under the Psychotropic
Convention. Further, the Asgsistant
Secretary advised that the scheduling
should be accomplished using authority
provided by sections 201(d)(3)(B) and
201(d)(4) (A) and (C) of the CSA. This
allows for the issuance of a temporary
order controlling a substance in
Schedule IV or V, depending upon
whichever is most appropriate to carry
out the minimum United States
obligations, within the time period
required by paragraph 7 of article 2 of
the Convention, that is, within 180 days
after the date of the CND
communication.

Based on the notification of the
Secretary-General of the United Nations
and the consultation of the Secretary,
DHHS, with respect to the 21
benzodiazepine substances, received in
accordance with section 201(d)(3)-(5) of
the CSA (21 U.S.C. 811(d) (3)~(5)), and
under the authority vested in the
Attorney General by section 201(d)(4)

(A) and (C) of the CSA (21 U.S.C.
811(d)(4) (A) and (C)) and delegated to
the Administrator by regulations of the
Department of Justice (28 CFR Part
0.100), the Administrator hereby
proposes that 21 CFR 1308.14(c) (3)-{24)
be revised in order to include the 21
additional benzodiazepine substances
and be redesignated as § 1308.14(c) (3}~
(45) to read as follows:

§1308.14 Schedule IV.

- . - * *

(c)- *

(3) Bromazepam 2748
(4) Camazepam. 2749
(5) Chloral betaine 2480
(6) Chloral hydrate. 2485
{7) Chlordiazepoxide 2744
(8) Clobagam 2751
(9) Clonazepam 2737
(10) Clorazepate 2768
(11) Clotiazepam 2752
(12) Cloxazolam 2753
(13) Delorazepam. 2754
(14) Diazepam 2765
(15) Estazolam 2756
(16) Ethchlorvynol 2540
(17) Ethinamate 2545
(18) Ethyl loflazepate 2758
(19) Fludiazepam 2759
(20) Flunitrazepam 2763
(21) Flurazepam. 2787
(22) Halazepam 2762
(23) Haloxazolam. 2771
(24) Ketazolam 2772
(25) Loprazolam 2773
(26) Lorazepam 2885
(27) LOTMEIAZEPAII ..vvisscsrirsmimmimssmsssnssssns 2774
(28) Mebutamate. 2800
(29) Medazepam 2836
(30) Meprobamate 2820
(31) Methohexital 2264
(32) Methylphenobarbital

(mephorbarbital) 2250
(33) Nimetazepam 2837
(34) Nitrazepam 2834
(35) Nordiazepam 2838
(36) Oxazepam 2835
(37) Oxazolam 2839
(38) Paraldehyde. 2585
(39) Petrichloral 2591
(40) Phenobarbital 2285
(41) Pinazepam 2883
(42) Prazepam 2764
(43) Temazepam 2925
(44) Tetrazepam 2886
(45) Triazolam 2887
» - * L3 .

All interested persons are invited to
submit their comments in writing
regarding this proposal. Comments
should be submitted in quintuplicate to
the Administrator, Drug Enforcement
Administration, 1405 I Street NW.,
Washington, D.C. 20537, Attention: DEA
Federal Register Representative,

Pursuant to 5 U.S.C. 805(b), the
Administrator certifies that the
placement of the 21 benzodiazepines
into Schedule IV of the CSA will have
no impact upon small businesses or
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other entities whose interests must be
considered under the Regulatory
Flexibility Act (Pub. L. 86-354). This
action involves the initial control of
substances with no legitimate medical
use in the United States and must be
carried out in order to fulfill United
States international treaty obligations,
in any event.

In accordance with the provisions of
21 U.S.C. 811(d), this scheduling action is
a formal rulemaking that is required by
United States obligations under
international convention, that is, the
Convention on Psychotropic Substances,
1971. Such formal proceedings are
conducted pursuant to the provisions of
5 U.8.C. 556 and 557, and as such, have
been exempted from the consultation
requirements of Executive Order 12991
(46 FR 13193).

Dated: July 25, 1984,
Francis M. Mullen, Jr.,
Administrator, Drug Enforcement
Administration.
[FR Doc. 84-20296 Filed 7-31-84; 8:45 am|
BILLING CODE 4410-09-M

DEPARTMENT OF COMMERCE
Patent and Trademark Office
37 CFR Part 2

[Docket No. 40671-4071]

Trademark Applications

AGENCY: Patent and Trademark Office,
Commerce.

ACTION: Proposed rulemaking.

SUMMARY: Patent and Trademark Office
proposes amendments to the ruies of
practice in trademark cases to revise
and clarify the requirements for
drawings and to revise the filing date
requirements for an application for
registration of a mark. The amendments
also revise the requirements for
specimens submitted in connection with
applications for service marks not ysed
in printed or written form. The propose
amendments are needed to Teduce the |
coMputer 8ystem storage space required
for drawings; to insure that all

applications which are filed can be
searched under the automated search |
system; to insure that drawings can be
faithfully reproduced by
photocomposition techniques; and to
codify the existing practice in accepting
audio cassette tape recordings as
specimens in connection with sound
mark applications. —

DATES: Written comments by October
30, 1984.

ADDRESSES: Address written comments
to the Commissioner of Patents and
Trademarks, Washington, D.C. 20231;
Attn: Ellen J. Seeherman. Written
comments will be available for public
ingpection in Room 11E10 of Building 3,
Crystal Plaza, 2021 Jefferson Davis
Highway, Arlington, Virginia.

FOR FURTHER INFORMATION CONTACT:
Ellen J. Seeherman by telephone at (703)
557-7464 or by mail marked to her
attention and addressed to the
Commissioner of Patents and
Trademarks, Washington, D.C. 20231.
SUPPLEMENTARY INFORMATION: The
Patent and Trademark Office is
considering amendments to the rules of
practice in trademark cases to amend
the requirements for receiving a filing
date for an application for registration of
a mark and to amend the requirements
for submissions of drawings and for
sound mark specimens.

The specific rules for which
amendments are proposed are §§ 2.21,
2.52 and 2.58. In addition, it is proposed
to remove § 2.54.

Section 2.21 is proposed to be
amended by revising paragraph (a)(3).
The amendment will require that a
drawing meet all of the requirements of
§ 2.52 if the application is to be
accorded a filing date. If a drawing does
not meet the requirements of
satisfactory reproduction characteristics
and size, the application will be denied
a filing date and, under the provisions of
§ 2.21(c), will be returned to the person
who submitted the application. At
present, a drawing not meeting the
requirements of § 2.52 is accepted for
examination, but must be corrected
before publication or allowance.
However, with automated searching
informal drawings will not be
reproducible on a computer terminal
display screen, and will therefore be
unavailable for searching until a
corrected drawing is submitted many
months later. This will seriously
compromise the integrity of trademark
searches and will adversely affect
applicants and the public.

Section 2.52 is proposed to be
amended by revising paragraphs (a), (b),
(c) and (e) to emphasize the
characteristics essential to satisfactory
reproduction of drawings.

Paragraph (a) of § 2.52, as proposed,
reiterates that all lines and letters must
be black, and clarifies that this
requirement applies to shading. This will
insure that the drawing will be suitable
for printing and for viewing on the
display screen.

Paragraph (b) of § 2.52, as proposed,
clarifies the type of paper which must be
used for the drawing.

Paragraph (c) of § 2,52 is proposed to
be amended to limit the size of the mark
as depicted on the drawing sheet to 4
inches (10.3 cm) in height and 4 inches
(10.3 c¢m) in width, with 2.5 inches (6.1
cm) in height and width the preferable
size. At present, marks which exceed
these sizes must be reduced for printing
purposes and for display on a computer
terminal. This may result in a loss of
clarity. If details, such as color lining,
which are part of the mark will be
precluded by the size limitation, it is
proposed that a verbal description be
inserted in the application instead.

Paragraph (e) of § 2.52, as proposed,
amends the depiction of the color chart
to indicate that larger spaces between
lines are preferred for color linings.
Reducing the density of the color lining
will improve the clarity of the marks
when they are reproduced.

Section 2.54 is proposed to be
removed since proposed § 2.21 will
make this section unnecessary.

Section 2.58, paragraph (b), is
proposed to be amended to allow tape
cassette recordings rather than disc
recordings to be submitted as specimens
for service marks not used in printed or
written form. This codifies the present
practice. In view of this proposed
amendment, paragraph (b] is also
proposed to be amended by eliminating
the provision that the Office will arrange
to have disc recordings made from any
type of recording the applicant submits.

The Patent and Trademark Office has
determined that this rule change is not a
major rule under Executive Order 12291.
The annual effect on the economy will
be less than $100 million. There will be
no major increase in costs or prices for
consumers, individual industries,
federal, state, or local government
agencies, or geographic regicns. There
will be no significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

The General Counsel of the
Department of Commerce certified to
the Small Business Administration that
the rule change will not have a
significant adverse economic impact on
a substantial number of small entities
(Regulatory Flexibility Act. Pub. L. 85—
354) since any additional burden would
be minimal and not disproportionate in
effect.

This rule contains no new information
collection requirement for the purpose of
the Paperwork Reduction Act of 1980, 44
U.S.C. 3501 et seq. The existing
application requirements referenced in
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this rule have been approved by OMB
(Approval No. 0651-0009).

List of Subject in 37 CFR Part 2

Administrative practice and
procedures, Courts, Lawyers,
Trademarks.

Notice is hereby given that pursuant
to the Commissioner's authority under
Section 41 of the Trademark Act of July
5, 1946, as amended, 15 U.S.C. 1123, and
section 6 of the Act of July 19, 1952, as
amended, 35 U.S.C. 6, the Patent and
Trademark Office proposes to amend
Part 2 of Title 37 of the Code of Federal
Regulations as set forth below.

In the text of the proposed
amendments, additions are indicated by
arrows and deletions are indicated by
brackets.

It is proposed to amend 37 CFR, Part 2
as follows:

1. Section 2.21 is proposed to be
amended by revising paragraph (a) to
read as follows:

§ 221 Requirements for receiving a filing
date.

(a) Materials submitted as an
application for registration of a mark
will not be accorded a filing date as an
application until all of the following
elements are received:

(1) Name of the applicant;

{2) A name and address to which
communications can be directed;

(8) A drawing of the mark sought to be
registered [containing the information
required by paragraph (d)] »meeting
all the requirements - of § 2.52;

{4) An identification of goods or
services;

(5) At least one specimen or facsimile
of the mark as actually used;

(6) A date of first use of the mark in
commerce, or a certification or certified
copy of a foreign registration if the
application is based on such foreign
registration purusant to section 44(e) of
the Trademark Act, or a claim of the
benefit of a prior foreign application in
accordance with section 44(d) of the
Act;

(7) The required filing fee for at least
one class of goods or services.
Compliance with one or more of the
rules relating to the elements specified
above may be required before the
application is further processed.

2. Section 2.52 is proposed to be
revised to read as follows:

§2.52 Requirements for drawings.

(a) Character of drawing. All
drawings, except as otherwise provided,
must be made with the penor by a
process-which will »provide high
definition upon [give them

satisfactory] reproduction

[ characteristics]. A photolithographic
reproduction or printer's proof copy may
be used if otherwise suitable. Every line
and letter p-, including color lining and
lines used for shading, <« must be black.
[ This direction applies to all lines,
however fine, and to shading.J All lines
must be clean, sharp, and solid, and
[they] must not be [too] fine or
crowded. [Surface shading, when used,
should be open.} »Gray tones or tints
may not be used for surface shading or
any other purpose.- The requirements
of this paragraph are not necessary in
the case of drawing permitted and filed
in accordance with paragraph (d) of

§ 2.51.

(b) Paper and ink. The drawing must
be made upon »paper which is flexible,
strong, smooth, nonshiny,- [pure}
white and durable [paper, the surface
of which is calendered and smooth]}. A
good grade of bond paper is suitablep;
however, water marks should not be
prominent. India ink [alone] »or its
equivalent in quality - must be used for
pen drawings to secure perfectly black
solid lines, The use of white pigment to
cover lines is not acceptable.

(c) Size of paper and margins. The
size of the sheet on which a drawing is
made must be 8 to 8% inches (20.3 to
21.6 cm.) wide and 11 inches (27.9 cm.)
long. One of the shorter sides of the
sheet should be regarded as its top. »It
is preferable that the drawing be 2.5
inches (6.1 cm.) high and/or wide, but in
no case may it be larger than 4 inches
(10.3 cm.) high and 4 inches (10.3 cm)
wide. If the amount of detail in the mark
precludes a reduction to this size, such
detail may be verbally described in the
body of the application.-a« [When the
figure is longer than the width of the
sheet, the sheet should be turned on its
side with the top at the right. The size of
the mark must be such as to leave]

» There must be4 a margin of at least 1
inch (2.5 cm.) on the sides and bottom of
the paper and at least 1 inch (2.5 cm.)
between pthe drawing [it] and the
heading.

(d) Heading. Across the top of the
drawing, beginning one inch (2.5 cm.)
from the top edge and not exceeding one
fourth of the sheet, there must be placed
a heading, listing in separate lines,
applicant’s complete name, applicant’s
post office address, the dates of first use
of the mark and first use of the mark in
commerce [except for an application
filed under section 44 of the Trademark
Act), and the goods or services recited
in the application or a typical item of the
goods or services if a number of items
are recited in the application. This
heading should be typewritten.

(3) Linings for color. Where color is a
feature of a mark, the color or colors
employed may be designated by means
of conventional linings as shown in the
following color chart:

RED OR
PINK BROWN

O €

VIOLET OR

PURPLE GREEN

GRAY OR
SILVER

YELLOW OR
GOLD

3. Section 2.54 is proposed to be
removed.

[§ 254 Informal Drawings.

A drawing not in conformity with
§ 2.51 or paragraphs (a), (b), (c), or (e) of
§ 2.52 or § 2.53 may be accepted for
purpose of examination, but the drawing
must be corrected or a new one
furnished, as required, before that mark
can be published or the application
allowed.] :

4. Section 2.58 is proposed to be
amended by revising paragraph (b) to
read as follows:

§ 258 Specimens or facsimiles in the case
of a service mark.

» - - - -

(b) In the case of service marks not
used in printed or written form, three
[single face, unbreakable, disc]}
»audio cassette tape -4 recordings will
be accepted. [ The speed at which the
recordings are to be played must be
specified thereon. If facilities are not
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available to the applicant to furnish
recordings of the required type, the
Patent and Trademark Office may
arrange ta have made, upon request, and
at applicant's expense, the necessary
disc recordings from any type of
recording the applicant submits.}

Dated: June 12, 1984.
Donald J. Quigg,

Deputy Commissioner of Patents.and
Trademarks.

[FR Doe. 84-20251 Filed 7-31-84; 8:45 am|
BILLING CODE 3510-16-M

ENVIRONMENTAL PROTECTION
AGENCY 3

40 CFR Part 180

[OPP-300091; FRL-2642-5]
Diammonium Phosphate; Proposed

Exemption From the Requirement of a
Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: This document proposes that
diammonium phosphate be exempted
from the requirement of a tolerance
when used as a buffer or surfactant in
pesticide formulations. This proposed
regulation was requested by the Rohm
and Haas Co.

DATE: Written comments must be
received on or before August 31, 1984.
ADDRESS: By mail, submit written
comments identified by the document
control number [OPP-300091] to:
Information Services Section (TS-767C),
Program Management and Support
Divisien, Office of Pesticide Programs,
Environmental Protection Agency, 401 M
St., SW., Washington, DC 20460.

In person, bring comments to:
Information Services Section (TS-757C),
Rm. 236, CM #2, Environmental
Protection Agency, 1921 Jefferson Davis
Highway, Arlington, VA 22202,

Information submitted in any
comment concerning this notice may be
claimed confidential by marking any
part or all of that information as
"“Confidential Business Information’
(CBI). Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR Part 2. A
copy of the comment that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice to the submitter. All
written comments will be available for
public inspection in Rm. 236 at the
address given above, from 8 a.m. to 4

p.m., Monday through Friday, excluding
legal holidays.

FOR FURTHER INFORMATION CONTACT:

By mail: N. Bhushan Mandava,
Registration Support and Emergency
Response Branch (TS-767C),
Environmental Protection Agency, 401 M
St., SW., Washington, DC 20460.

Office location and telephone number:
Registration Support and Emergency
Response Branch (TS-767C), Rm. 724A,
CM #2, 1921 Jefferson Davis Highway,
Arlington, VA 22202, (703-557-7700).
SUPPLEMENTARY INFORMATION: At the
request of Rohm and Haas Co., the
Administrator proposes to amend 40
CFR 180.1001(d) by establishing an
exemption from the requirement of a
tolerance for diammonium phosphate as
a buffer or surfactant in pesticide
formulations applied to growing crops
only.

Inert ingredients are all ingredients
which are not active ingredients as
defined in 40 CFR 162.3(c), and include,
but are not limited to, the following
types of ingredients (except when they
have a pesticidal efficacy of their own):
solvents such as water; baits such as
sugar, starches, and meat scraps; dust
carriers such as talc and clay; fillers;
wetting and spreading agents;
propellants in aerosol dispensersy and
emulsifiers. The term “inert"” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active.

Preambles to proposed rulemaking
documents of this nature include the
common or chemical name of the
substance under consideration, the
name and address of the firm making
the request for the exemption, and
toxicological and other scientific bases
used in arriving at a conclusion of safety
in support of the exemption.

Name of inert ingredient:
Diammonium phosphate.

Name and address of requestor: Rohm
and Haas Co., Philadelphia, PA 19105.

Bases for approval: Diammonium
phosphate is GRAS under 21 CFR
182.1141 and 21 CFR 582.1141. The
material is a salt of ammonium
hydroxide and phosphoric acid, which
are cleared under 40 CFR 180.1001(c).
Pursuant to section 2(ee){4) of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), ammonium
phosphate as a fertilizer (in this case a
21-53-0 [nitrogen, phosphorous,
potassium] fertilizer) may be mixed with
pesticides.

Based on the above information, and
review of its use, it has been found that,
when used in accordance with good
agricultural practices, this ingredient is
useful and does not pose a hazard to

humans or the environment. It is
concluded, therefore, that the proposed
amendment to 40 CFR Part 180 will
protect the public health, and it is
proposed that the regfilation be
established as set forth below.

Any person who has registered or
submitted an application for registration
of a pesticide, under the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA) as amended, which
contains this inert ingredient, may
request within 30 days after publication
of this notice in the Federal Register that
this rulemaking proposal be referred to
an Advisory Committee in accordance
with section 408(e) of the Federal Food,
Drug, and Cosmetic Act.

Interested persons are invited to
submit written comments on the
proposed regulation. Comments must
bear a notation indicating both the
subject and the petition and document
control number, “[OPP-300091]." All
written comments filed in response to
this notice of proposed rulemaking will
be available for public inspection in the
Registration Support and Emergency
Response Branch at the address given
above from 8 a.m. to 4 p.m., Monday
through Friday, except legal holidays.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291,

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96~
534, 94 Stat. 1164, 5 U.S.C. 601-612), the
Administrator has determined that
regulations establishing new tolerances

= or raising tolerance levels or

establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

(Sec. 408[e), 68 Stat. 514 (21 U.S.C. 346a(e)))
List of Subjects in 40 CFR Part 180

Administrative practice and
procedure, Agricultural commodities;
Pesticides and pests.

Dated: July 20, 1984.

Robert V, Brown,
Acting Director, Registration Division, Office
of Pesticide Programs.

PART 180—[AMENDED]

Therefore, it is proposed that 40 CFR
180.1001(d) be amended by adding and
alphabetically inserting the inert
ingredient as follows:
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§ 180.1001 Exemptions from the
requirement of a tolerance.

b - - L *

(d)' »

[FR Doc. 84-20117 Filed 7-31-84; 8:45 am|
BILLING CODE 8662-50-M

40 CFR Part 455
[OW-FRL 2644-3]

Pesticide Chemicals Category; Effiuent
Limitations Guidelines and New
Source Performance Standards;
Pesticide Industry

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Extension of comment period.

SUMMARY: EPA proposed effluent
limitations guidelines and standards for
the pesticide industry on November 30,
1982. On June 13, 1984 EPA published a
notice of availability and request for
comments which made available for
public review technical and economic
data and supportive documentation
gathered and developed subsequent to
the proposal of the regulations. EPA is
today extending the comment period on
the notice of availability from July 30,
1984 to September 13, 1984.

DATES: Comments on the notice of
availability must be submitted by
September 13, 1984.

ADDRESSES: Send comments to Mr.
George M. Jett, Effluent Guidelines
Division (WH--552), Environmental
Protection Agency, 401 M Street SW.,
Washington, D.C., 20460, Attention: EGD
Docket Clerk. The supporiing
information is available for inspection
and copying at the EPA Public
Information Reference Unit, Room 2404
(Rear), (PM-213). The comments will be
made available as they are received.
The EPA public information regulation
(40 CFR Part 2) provides that a
reasonable fee may be charged for
copying.

FOR FURTHER INFORMATION CONTACT:
Mr. George Jett (202) 382-7180 for
information regarding the technical
data, and Ms. Josette Bailey (202) 382-
5382 for information regarding the
economic data.

SUPPLEMENTARY INFORMATION: On
November 30, 1982 EPA proposed
effluent limitations guidelines and

standards for the pesticide industry.
EPA has gathered additional data and
information subsequent to the proposal
of these regulations. On June 13, 1984
EPA published a notice of availability
and request for comments in order to
give the public the opportunity to review
the additional data, The June 13, 1984
notice stated that the comments on the
notice were to be submitted by July 30,
1984. The Agency has received requests
for an extension of the comment period
from the pesticide industry stating that
the industry needs additional time to
comment fully on the notice of
availability because a support document
was unavailable until two weeks after
the publication of the notice. In order to
allow the industry a sufficient period of
time to comment upon this document,
the Nonconfidential Statistics and
Guidelines Methodology Report, June
13, 1984, which was also made available
to the public after publication of the
notice, (Section ILB.1, Volume 51 of the
Record), the Agency is extending the
comment period until September 13,
1984. In crder to allow the public to
comment more fully on the notice of
availability, the Agency is also
supplementing the public record for the
notice by including individual plant
nonconventional pesticide data which
inadvertently had been placed in the
confidential portion of the record. This
information will be found in section
I1.B.42, Volume 52 of the Record.

The extension of the comment period
will give the public adequate time to
comment on the data and the support
documents. The deadline for ail
comments pertaining to the material
published at 49 FR 24492 on June 13,
1984 is September 13, 1984. However,
the Agency encourages the public to
submit comments on the notice prior to
the expiration of the comment period so
that the Agency may begin evaluating
those comments at an earlier date.

Dated : July 26, 1984.

Jack E. Ravan,

Assistant Administrator for Water.
[FR Doc. 84-20300 Filed 7-31-64; 8:45 am]
BILLING CODE 6560-50-M

-

FEDERAL COMMUNICATIONS
COMMISSICN

47 CFR Part 73
[MM Docket Nc. §3-519; RM~-4419]
TV Broadcast Station in Gayles or

Shreveport, LA; Changes Made in
Table of Assignment

AGENCY: Federal Communications
Commission.

ACTION: Withdrawal of proposed rule.

SUMMARY: Action taken herein
dismisses the petition filed by Saul
Dresner to assign UHF Television
Channel 45 to Gayles, Louisiana
because of no showing of continuing
interest.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:

Mark N. Lipp, Mass Media Bureau, (202)

634-6530.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73
Television broadcasting.

Report and Crder (Procéeding
Terminated)

In the Matter of Amendment of § 73.806(b).
Table of Assignments, TV Broadcast Stations
(Gayles or Shreveport, Louisiana) MM
Docket No, 83-519, RM-4419,

Adopted: July 12, 1834.

Released: July 23, 1984,

By the Chief, Policy and Rules Division.

1. The Commission has before it for
consideration the Notice of Preposed
Rule Making, 48 FR 28495, published
June 22, 1983, proposing the assignment
of UHF Television Channel 45 to either
Gayles or Shreveport, Louisiana. The
Notice was adopted in response to a
petition filed by Saul Dresner
{"Petitioner"”). Petitioner initially stated
that he or an entity of which he is a part,
would promptly apply for operation on
the channel, if assigned, but has since
requested the withdrawal of his
proposal. No other comments on the
proposal were received.

2. As stated in the Notice, a showing
of continuing interest is required before
a channel will be assigned. Therefore, in
accordance with Comiission policy, no
further consideration will be given to the
assignment of UHF Television Channel
45 to Gayles or Shreveport, Louisiana.

3. Accordingly, pursuant to the
authority contained in sections 4(i),
5(c)(1). 303 (g) and (r) and 307(b) of the
Communications Act of 1934, as
amended, and §§ 0.61, 0.204(b) and 0.283
of the Commission's Rules, it is ordered,
That the petition of Saul Dresner is
dismissed.

4. 1t is further ordered, That this
proceeding is terminated.

5. For further information concerning
the above, contact Mark N. Lipp, Mass
Media Bureau, (202) 634-€530.

{Secs. 4, 303, 48 Stat., as amended, 1066, 1082;
47 U.S.C. 154, 303.)
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Federal Communications Commission.
Charles Schott,

Chief, Policy and Rules Division, Mass Media
Bureauw

(FR Doc. 84-2013% Filed 7-31-84; 8:45 am)

BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 83-1096; RM-4487]

TV Broadcast Station in Seminole, OK;
Changes Made in Table of
Assignments

AGENCY: Federal Communications
Commission,

AcTioN: Withdrawal of proposed rule.

SUMMARY: Action taken herein
dismisses the petition of Ted M. Phillips
to assign UHF Television Channel 64 to
Seminole, Oklahoma because of no
showing of continuing interest.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Mark N. Lipp, Mass Media Bureau, (202)
634-6530.

SUPPLEMENTARY INFORMATION:
List of Subjects in 47 CFR Part 73
Television broadcasting.

Report and Order (Proceeding
Terminated)

In the Matter of Amendment of § 73.606(b),
Table of Assignments, TV Broadcast Stations
(Seminole, Oklahoma) MM Docket No. 83~
1060, RM-4487.

Adopted: July 12, 1984,

Released: July 23, 1984.

By the Chief, Policy and Rules Division.

1. Before the Commission for
consideration is the Notice of Proposed
Rule Making, 48 FR 47029, published
October 17, 1983, proposing the
assignment of UHF Television Channel
64 to Seminole, Oklahoma, as that
community's first television broadcast
service. The Notice was adopted in
response to a petition filed by Ted M.
Phillips (“petitioner”). No comments
were filed by petitioner reaffirming his
intention to apply for the channel, if .
assigned. No other comments on the
proposal were received.

2. As stated in the Notice, a showing
of continuing interest is required before
a channel will be assigned. Petitioner
has indicated he is no longer interested
in the channel. Therefore, in accordance
with Commission policy, no further
consideration will be given to the
assignment of Channel 64 to Seminole,
Oklahoma.

3. It is ordered, That the petition of
Ted M. Phillips, is dismissed and this
proceeding is terminated.

5. For further information concerning
the above, contact Mark N. Lipp, Mass
Media Bureau, (202) 634-6530.

(Secs. 4, 303, 48 Stat,, as amended, 1066, 1082;
47 U.S.C. 154, 303.)

Federal Communications Commission.
Charles Schott,

Chief, Policy and Rules Division, Mass Media
Bureau,

[FR Doc. 84-20132 Filed 7-31-84; 8:45 am)

BILLING CODE 6712-01-M

47 CFRPart73
[MM Docket No. 84-707; RM~4738]
TV Broadcast Station in Flagstaff, AZ

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: Action taken herein proposes
the assignment of VHF TV Channel 4 to
Flagstaff, Arizona, at the request of
Larry G. Fuss, Sr. The assignment could
provide a third cdmmercial TV channel
to Flagstaff.

DATES: Comments must be filed on or
before September 14, 1984, and reply
comments on or before October 1, 1984,

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 834-8530.

SUPPLEMENTARY INFORMATION:
List of Subjects in 47 CFR Part 73

Television broadcasting.
Proposed Rule Making

In the matter of amendment of § 73.606(b),
table of assignments, television broadcast

stations (Flagstaff, Arizona), (MM Docket No.

84-707 RM-4738).
Adopted: July 12, 1984.
Released: July 24, 1984. 2
By the Chief, Policy and Rules Division.

1. The Commission has before it a
petition for rule making filed by Larry G.
Fuss, Sr. (“petitioner’”’) seeking the
assignment of VHF TV Channel 4 to
Flagstaff, Arizona, as that community's
third commercial TV channel. The
petitioner has stated his intention to
apply for the channel, if assigned.

2. Flagstaff (population 30,743) !, the
seat of Coconino County (population

* Population figures are taken from the 1980 U.S.
Census.

75,008), is located in nosthern Arizona,
approximately 300 kilometers (125 miles)
north of Phoenix, Arizona. It presently
hag three television channels (Channel
2, licensed to Station KNAZ-TV;
Channel 13, application pending; and
Channel *16, reserved for
noncommercial educational use,
unoccupied and unapplied for}. Channel
4 can be assigned in compliance with
the Commission’s minimum distance
separation requirements with a site
restriction of 8.9 miles south to avoid
short-spacing to Station KVOA-TV,
Channel 4, Tucson, Arizona, and to an
application for Channel 4 at Cedar City,
Utah.

3. ' We believe that sufficient
information has been submitted to
warrant consideration of petitioner’s
proposal. Since Flagstaff is located
within 320 kilometers (199 miles) of the
U.S.-Mexican border, the proposed
assignment requires the concurrence of
the Mexican government.

4, In view of the fact that Flagstaff
could receive an additional television
service, we shall seek comments on the
proposal to amend the Television Table
of Assignments, § 73.606{b) of the
Commission's Rules, with respect to the
following community:

Channel No.

City

Presont |  Proposed

Flagstaff, | 2, 4+, 13, and *16

Arizona.

5. The Commission's authority to
institute rule making proceedings,
showings required, cut-off procedures,
and filing requirements are contained in
the attached Appendix and are
incorporated by reference herein.

Note.—A showing of continuing interest is
required by paragraph 2 of the Appendix
before a channel will be assigned.

6. Interested parties may file
comments on or before September 14,
1984, and reply comments on or before
October 1, 1984, and are advised to read
the Appendix for the proper procedures.
Additionally, a copy of such comments
should be served on the petitioner, as
follows: Larry G. Fuss, Sr., 331 Bellford
Court, Mars, Pennsylvania 16046
(Petitioner).

7. The Commission has determined
that the relevant provisions of the
Regulatory Flexibility Act of 1980 do not
apply to rule making proceedings to
amend the TV Table of Assignments,

§ 73.606(b) of the Commission’s Rules.
See, Certification that sections 603 and
604 of the Regulatory Flexibility Act Do
Not Apply to Rule Making to Amend
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§§ 73.202(b), 73.504 and 73.606(b) of the
Commission’s Rules, 46 FR 11549,
published February 9, 1981.

8. For further information concerning
this proceeding, contact Leslie K.
Shapiro, Mass Media Bureau, (202) 634—
6530. However, members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
assignments. An ex parte contact is a
message (spoken or written) concerning
the merits of a pending rule making,
other than comments offically filed at
the Commission, or oral presentation
required by the Commission. Any :
comment which has not been served on
the petitioner constitutes an ex parte
presentation and shall not be considered
in the proceeding. Any reply comment
which has not been served on the
person(s) who filed the comment, to
which the reply is directed, constitutes
an ex parte presentation and shall not
be considered in the proceeding.

(Secs. 4, 303, 48 stat., as amended, 1066, 1082;
47 U.S.C. 154, 303)

Federal Communications Commission.
Charles Schott,

Chief, Policy and Rules Division, Mass Media
Bureau.

Appendix

1. Pursuant to authority found in
sections 4(i), 5(e)(1), 303(g) and (r), and
307(b) of the Communications Act of
1934, as amended, and §§ 0.61, 0.204(b)
and 0.283 of the Commission's Rules, it
is proposed to amend the TV Table of
Assignments, § 73.006(b) of the
Commission’s Rules and Regulations, as
set forth in the Notice of Proposed Rule
Making to which this Appendix is
attached.

2. Showings Required. Comments are
invited on the proposal(s) discussed in
the Notice of Proposed Rule Making to
which this Appendix is attached.
Proponent(s) will be expected to answer
whatever questions are presented in
initial comments. The proponent of a
proposed assignment is also expected to
file comments even if it only resubmits
or incorporates by reference its former
pleadings. It should also restate its
present intention to apply for the
channel if it is assigned, and, if
authorized, to build a station promptly.
Failure to file may lead to denial of the
request.

3. Cut-off Procedures. The following
procedures will govern the

consideration of filings in this
proceeding.

(a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that
parties may comment on them in reply
comments. They will not be censidered
if advanced in reply comments. (See
§ 1.420(d) of the Commission's Rules.)

(b) With respect to petitions for rule _
making which conflict with the
proposal(s) in this Notice, they will be
considered as comments in the
proceeding, and Public Notice to this
effect will be given as long as they are
filed before the date for filing initial
comments herein. If they are filed later
than that, they will not be considered in
connection with the decision in this
docket.

(c) The filing of a counterproposal
may lead the Commission to assign a
different channel than was requested for
any of the communities involved.

4. Comments and }‘Zeply Comments;
Service. Pursuant to applicable
procedures set out in §§ 1.415 and 1.420
of the Commission's Rules and
Regulations, interested parties may file
comments and reply comments on or
before the dates set forth in the Notice
of Proposed Rule Making to which this
Appendix is attached. All submissions
by parties to this proceeding or persons
acting on behalf of such parties must be
made in written comments, reply
comments, or other appropriate
pleadings. Comments shall be served on
the petitioner by the person filing the
comments. Reply comments shall be
served on the person(s) who filed
comments to which the reply is directed.
Such comments and reply comments
shall be accompanied by a certificate of
service. (See § 1.420(a), (b) and (c) of the
Commission’s Rules.)

5. Number of Copies. In accordance
with the provisions of § 1.420 of the
Commission’s Rules and Regulations, an
original and four copies of all comments,
reply comments, pleadings, briefs, or
other documents shall be furnished the
Commission.

8. Public Inspection of Filings. All
filings made in this proceeding wiil be
available for examination by interested
parties during regular business hours in
the Commission’s Public Reference
Room at its headquarters, 1919 M Street,
NW., Washington, D.C.

[FR Dogc. 84-20278 Filed 7-31-84; 8:45 am]
BILLING CODE 8712-01-M

47 CFR Part 73

[MM Docket No. 84-708; RM-4742; RiA-
4770]

TV Broadcast Station in Bad Axe, M!

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: Action taken herein proposes
to assign and reserve UHF TV Channels
35 and 57, for noncommercial
educational use, at Bad Axe, Michigan,
in response to requests from Delta
College and Central Michigan
University, respectively. The
assignments could provide Bad Axe
with its first and second noncommercial
educational facilities.
pATES: Comments must be filed on or
before September 14, 1984, and reply
comments on or before October 1, 1984.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530.
SUPPLEMENTARY INFORMATION:
List of Subjects in 47 CFR 73

Television broadcasting.
Notice of Proposed Rule Making

In the Matter of Amendment of § 73,606(b},
Table of Assignments, Television Broadcast
Stations. {Bad Axe, Michigan) MM Docket
No. 84-708, RM-4742, RM-4770.

Adopted: July 12, 1984.

Released: July 24, 1984.

By the Chief, Policy and Rules Division,

1. The Commission has before it for
consideration two petitions for rule
making seeking noncommercial
educational television assignments at
Bad Axe, Michigan. Delta College
("Delta”) seeks the assignment and
reservation of UHF TV Channel 55 (RM-
4742) and Central Michigan University
(“CMU”) requests the assignment and
reservation of UHF TV Channel 57. Both
parties have stated their intention to
apply for the channels, if assigned.

2. Channel 57 can be assigned in
compliance with the Commission’s
mileage separation requirements, but
Channel 55 cannot. However, a staff
study shows that Channel 35 can be
assigned in conformance with the
Commission's technical requirements.
Therefore, we shall propose the
assignment and reservation of Channel
35 in lieu of Channel 55.

3. Bad Axe, (population 3,184) !, seat
of Huron County (population 36,459), is

! Population figures are taken fror ‘he 1880 U.S.
Census.
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located in the east central portion of the
state, approximately 160 kilometers (100
miles] north of Detroit, Michigan. Bad
Axe, currently has assigned
noncommercial educational Channel
*15, which is not available for broadcast
use due to the Commission’s decision in
Docket 18261. Therefore, the proposed
assignment of Channels *35 and *57
could provide Bad Axe with its first and
second noncommercial educational
services. We shall also propose to delete
Channel *15 from Bad Axe.

4. Since Bad Axe is located within 400
kilometers (250 miles) of the U.S.-
Candian border, the concurrence of the
Canadian Government is being
requested.

5. Accordingly, we propose to amend
the Television Table of Assignments,

§ 73.606(b) of the Commission's Rules,
for the community listed below, as
follows:

iy Channe! No.
Present Proposed
Bad Axe, Michigan........c...ee| *15—1 | *35, *57—

' ing the decision in Docket No. 18281, channels so
indicated will not be available for television use until further
action by the Commission.

6. Commission’s authority to institute
rule making proceedings, showing
required, cut-off procedures, and filing
requirements are contained in the
attached Appendix and are incorporated
by reference herein.

Note. A showing of continuing interest is
required by paragraph 2 of the Appendix
before a channel will be assigned.

7. Interested parties may file
comments on or before September 14,
1984, and reply comments on or before
October 1, 1984, and are advised to read
the Appendix for the proper procedures.
Additionally, a copy of such comments
should be served on the petitioners, as
follows:

Wayne Coy, Esq., Cohn and Marks, 1333
New Hampshire Avenue, NW.,
Washington, D.C. 20036 (Counsel to
Delta College)

Alan C. Campbell, Esq., Michael D.
Basile, Esq., Dow, Lohnes &
Albertson, Washington, D.C. 20036
(Counsel to CMU)

8. The Commission has determined
that the relevant provisions of the
Regulatory Flexibility Act of 1980 do not
apply to rule making proceedings to
amend the TV Table of Assignments,

§ 73.606(b) of the Commission’s Rules.

See, Certification that Sections 603 and

604 of the Regulatory Flexibility Act Do

Not Apply to Rule Making to Amend

§§ 73.202(b), 73.504 and 73.606(b) of the

Commission’s Rules, 46 FR 11549,

published February 9, 1981.

9. For further information concerning
this proceeding, contact Leslie K.
Shapiro, Mass Media Bureau, (202) 634-
6530. However, members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
assignments. An ex parte contact is a
message (spoken or written) concerning
the merits of a pending rule making,
other than comments officially filed at
the Commission, or oral presentation
required by the Commission. Any
comment which has not been served on
the petitioner constitutes an ex parte
presentation and shall not be considered
in the proceeding. Any reply comment
which has not been served on the
person(s) who filed the comment, to
which the reply is directed, constitutes
an ex parte presentation and shall not
be considered in the proceeding.

(Secs. 4, 303, 48 stat., as amended, 1066, 1082;
47 U.S.C, 154, 305)

Federal Communications Commission.
Charles Schott,

Chief, Policy and Rules Division Mass Media
Bureau.

Appendix

1. Pursuant to authority found in
Sections 4(i), 5(e)(1), 303 (g) and (r), and
307(b) of the Communications Act of
1934, as amended, and §§ 0.61, 0.204(b)
and 9.283 of the Commission's Rules, it
is proposed to amend the TV Table of
Assignments, § 73.606(b) of the
Commission’s Rules and Regulations, as
set forth in the Notice of Proposed Rule
Making to which this Appendix is
attached.

2. Showing Required. Comments are
invited on the proposal(s) discussed in
the Notice of Proposed Rule Making to
which this Appendix is attached.
Proponent(s) will be expected to answer
whatever questions are presented in
initial comments. The proponent of a
proposed assignment is also expected to
file comments even if it only resubmits
or incorporates by reference its former
pleadings. It should also restate its
present intention to apply for the
channel if it is assigned, and, if
authorized, to build a station promptly.
Failure to file may lead to denial of the
request.

3. Cut-off Procedures. The following
procedures will govern the
consideration of filing in this
proceeding.

(a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that

parties may comment on them in reply
comments. They will not be considered
if advanced in rely comments. (See

§ 1.420(d) of the Commission’s Rules.)

(b) With respect to petitions for rule
making which conflict with the
proposal(s) in this Notice, they will be
considered as comments in the
proceeding, and Public Notice to this
effect will be given as long as they are
filed before the date for filing initial
comments herein. If they are filed later
than that, they will not be considered in
connection with the decision in this
docket.

(c) The filing of a counterproposal
may lead the Commission to assign a
different channel than was requested for
any of the communities involved.

4. Comments and Reply Comments;
Service. Pursuant to applicable
procedures set out in §§ 1.415 and 1.420
of the Commission’s Rules and
Regulations, interested parties may file
comments and reply comments on or
before the dates set forth in the Notice
of Proposed Rule Making to which this
Appendix is attached. All submissions
by parties to this proceeding or persons
acting on behalf of such parties must be
made in written comments, reply
comments, or other appropriate
pleadings. Comments shall be served on
the petitioner by the person filing the
comments. Reply comments shall be
served on the person(s) who filed
comments to which the reply is directed.
Such comments and reply comments
shall be accompanied by a certificate of
service. (See § 1.420 (a), (b) and (c) of
the Commission’s Rules.)

5. Number of Copies. In accordance
with the provisions of § 1.420 of the
Commission's Rules and Regulations, an
original and four copies of all comments,
reply comments, pleadings, briefs, or
other documents shall be furnished the
Commission.

6. Public Inspection of Filings. All
filings made in this proceeding will be
available for examination by interested
parties during regular business hours in
the Commission's Public Reference
Room at its headquarters, 1919 M Street,
NW.,, Washington, D.C.

[FR Doc. 84-20280 Filed 7-31-84; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 84-722; RM-4769]
TV Broadcast Station In Manteo, NC

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.
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SUMMARY: Action taken herein proposes
the assignment of VHF TV Channel 4 to
Manteo, North Carolina, as that
community’s first local television
assignment, at the request of Virginia B.
Whichard.

DATES: Comments must be filed on or
before September 17, 1984, and reply
comments on or before October 2, 1984.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau
.(202) 634-6530.

SUPPLEMENTARY INFORMATION:
List of Subjects in 47 CFR 73
Television broadcasting.

Notice of Proposed Rule Making

In the matier of Amendment of § 73.606(b),
Table of Assignments, Television Broadcast
Stations, (Manteo, North Carolina) MM
Docket No. 84-722, RM—4769.

Adopted: July 11, 1984,

Released: July 25, 1984.

By the Chief, Palicy and Rules Division.

1. The Commission has before it a
petition for rule making filed by Virginia
B. Whichard ("petitioner") requesting
the assignment of VHF TV Channel 4 to
Manteo, North Carolina, as that
community's first local television
assignment. The channel can be
assigned in compliance with the
Commigsion’s minimum mileage
separation requirements. The petitioner
has stated her intention to apply for the
channel, if assigned.

2. Manteo (population 901 !, the seat
of Dare County (population 13,377), is
located on the Outer Banks of North
Carolina, approximately 108 kilometers
(68 miles) southeast of Virginia Beach,
Virginia.

3. In view of the expressed interest in
providing Manteo with its first local
television service, the Commission
believes it appropriate to propose
amending the Television Table of
Assignments, § 73.806(b) of the Rules,
for the community listed below:

Channel No.
Present Proposed

City

Manteo, North Carolina 4

4. The Commission’s authority to
institute rule making proceedings,
showings required, cut-off procedures
and filing requirements are contained in
the attached Appendix and are
incorporated by reference herein.

! Population figures are taken from the 1980 U.S,
Census,

Note.—A showing of continuing interest is
required by paragraph 2 of the Appendix
before a channel will be assigned.

5. Interested parties may file
comments on or before September 17,
1984, and reply comments on or before
October 2, 1984, and are advised to read
the Appendix for the proper procedures.
Additionally, a copy of such comments
should be served on the petitioner, as
follows:

Virginia B. Whichard, 152 Ocean
Boulevard, Kitty Hawk, North
Carolina

Edward M. Johnson & Associates, Inc.
One Regency Square, Suite 450,
Knoxville, Tennessee 37915
(Consultant to petitioner)

6. The Commission has determined
that the relevant provisions of the
Regulatory Flexibility Act of 1980 do not
apply to rule making proceedings to
amend the TV Table of Assignments,

§ 73.606(b) of the Commission's rules.

See, Certification that Sections 603 and

604 of the Regulatory Flexibility Act Do

Not Apply to Rule Making to Amend

§ 73.202(b), 73.504 and 73.606(b) of the

Commission’s Rules, 46 FR 11549,

published February 9, 1981.

7. For further information concerning
this proceeding, contact Leslie K.
Shapiro, Mass Media Bureau , (202) 634
6530. However, members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is not longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
assignments. An ex parte contact is a
message (spoken or written) concerning
the merits of a pending rule making,
other than comments officially filed at
the Commission, or oral presentation
required by the Commission. Any
comment which has not been served on
the petitioner constitutes an ex parte
presentation and shall not be considered
in the proceeding. Any reply comment
which has not been served on the
person(s) who filed the comment, to
which the reply is directed, constitutes
an ex parte presentation and shall not
be considered in the proceeding.

(Secs. 4, 303, 48 stal., as amended, 1066, 1082;

47 U.8.C. 154, 305.)

Federal Communications Commission.

Charles Schott,

Chief, Policy and Rules Division, Mass Media

Bureau.

Appendix

1. Pursuant to authority found in
Sections 4(i), 5(c)(1), 303 (g), and (r), and
307(b) of the Communications Act of
1934, as amended, and §§ 0.61, 0.204(b)
and 0.283 of the Commission’s Rules, it
is proposed to amend the TV Table of

Assignments, § 73.606(b) of the
Commission's Rules and Regulations, as
set forth in the Notice of Proposed Rule
Making to which this Appendix is
attached.

2. Showings Required. Comments are
invited on the proposal(s) discussed in
the Notice of Proposed Rule Making to
which this Appendix is attached.
Proponent(s) will be expected to answer
whatever questions are presented in
initital comments. The proponent of a
proposed assignment is also expected to
file comments even if it only resubmits
or incorporates by reference its former
pleadings. It should also restate its
present intention to apply for the
channel if it is assigned, and, if
authorized, to built a station promptly.
Failure to file may lead to denial of the
request.

3. Cut-off Procedures. The following
procgdures will govern the
consideration of filings in this
proceeding.

(a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that
parties may comnment on them in reply
comments. They will not be considered
if advanced in reply comments. (See
§ 1.420(d) of the Commission’s Rules.)

(b) With respect to petitions for rule
making which conflict with the
proposal(s) in this Notice, they will be
considered as comments in the
proceeding, and Public Notice to this
effect will be given as long as they are

« filed before the date for filing initial

comments herein. If they are filed later
than that, they will not be considered in
connection with the decisions in this
docket.

(c) The filing of a counterproposal
may lead the Commission to assign a
different channel than was requested for
any of the communities involved.

4, Comments and Reply Comments;
Service. Pursuant to applicable
procedures set out in §§ 1.415 and 1.420
of the Commission's Rules and
Regulations, interested parties-may file
comments and reply comments on or
before the dates set forth in the Notice
of Propased Rule Making to which the
Appendix is attached. All submissions
by parties to this proceeding or persons
acting on behalf of such parties must be
made in written comments, reply
comments, or other appropriate
pleadings. Comments shall be served on
the petitioner by the persons filing the
comment. Reply comments shall be
served on the person(s) who filed
comments to which the reply is directed.
Such comments and reply comments
shall be accompanied by a certificate of
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service. (See § 1.420 (a), (b) and (c) of
the Commission’s Rules.)

5. Number of Copies. In accordance
with the provisions of § 1.420 of the
Commission's Rules and Regulations, an
orginal and four copies of all comments,
reply comments, pleadings, briefs, or
other documents shall be furnished the
Commission.

6. Public Inspection of Filings. All
filings made in this proceeding will be
available for examination by interested
parties during regular business hours in
the Commission's Public Reference
Room at the headquarters, 1919 M Street
NW., Washington, D.C.

[FR Doc. 8420285 Filed 7-31-84; 8:45 am]
BILLING CODE €712-01-M

47 CFR Part 73
[MM Docket No. 84-717; RM-4711]

FM Broadcast Station in Linden, AL

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This action proposes to
assign FM Channel 296A to Linden,
Alabama, in response to a petition filed
by Larry G. Fuss, Sr. The proposed
assignment could provide a first FM
service to that community.

DATES: Comments must be filed on or
before September 17, 1984, and reply
comments on or before October 2, 1984,
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 634-6530.
SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Notice of Proposed Rule Making

In the mater of amendment of § 73.202(b),
Table of Assignments, FM Broadcast
Stations. (Linden, Alabama) MM Docket No.
84-717, RM—4711.

Adopted: July 11, 1984,

Releas_ed: July 25, 1984.

By the Chief, Policy and Rules Division.

1. A petition for rule making has been
filed by Larry G. Fuss, Sr. (“petitioner”),
requesting the assignment of FM
Channel 296A to Linden, Alabama, as
that community's first FM service. The
petitioner submitted information in
support of the proposal and indicated an
interest in applying for the channel, if
assigned.

2. The channel can be assigned in
compliance with the minimum distance
separation requirements of § 73.207 of

the Rules provided there is a site
restriction of 5.0 miles southwest of
Linden to prevent short spacing to FM
Station WKXX, Channel 295,
Birmingham, Alabama.

3. In view of the fact that the proposed
assignment could provide a first FM
service to Linden, Alabama, the
Commission believes it is appropriate
the propose amending the FM Table of
Assignments, § 73.202(b) of the Rules,
with respect to the following community:

Channel No.
Present Proposed

206A

City

Linden, Alabama

4. The Commission's authority to
institute rule making proceedings,
showings required, cut-off procedures,
and filing requirements are contained in
the attached Appendix and are
incorporated by reference herein.

Note.—A showing of continuing interest is
required by paragraph 2 of the Appendix
before a channel will be assigned.

5. Interested parties may file
comments on or before September 17,
1984, and reply comments on or before
October 2, 1984, and are advised to read
the Appendix for the proper procedures.
A copy of such comments should be
served on the petitioner as follows:
Larry G. Fuss, Sr., 331 Bellford Court,
Mars, Pennsylvania 16046.

6. The Commission has determined
that the relevant provisions of the
Regulatory Flexibility Act of 1980 do not
apply to rule making proceedings to
amend the FM Table of Assignments,

§ 73.202(b) of the Commission's Rules.
See, Certification that Sections 603 and
604 of the Regulatory Flexibility Act Do
Not Apply to Rule Making to Amend

§§ 73.202(b), 73.504 and 73.606(b) of the
Commission’s Rules, 46 FR 11549,
published February 9, 1981.

7. For further information concerning
this proceedings, contact Kathleen
Scheuerle, Mass Media Bureau, (202)
634-6530. However, members of the
public should note that from the time a
Notice of Proposed Rule Making is
issued until the matter is no longer
subject to Commission consideration or
court review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
assignments. An ex parte contact is a
message (spoken or written) concerning
the merits of a pending rule making
other than comments officially filed at
the Commission or oral presentation
required by the Commission. Any
comment which has not been served on
the petitioner constitutes an ex parte
‘presentation and shall not be considered

in the proceeding. Any reply comment
which has not been served on the
person(s) who filed the comment, to
which the reply is directed, constitutes
an ex parte presentation and shall not
be considered in the proceeding.

(Secs. 4, 303, 48 Stat. as amended, 1066, 1082;
47 U.S.C. 154, 303)

Federal Communications Commission.
Charles Schott,

Chief, Policy and Rules Division, Mass Media
Bureau.

Appendix

1. Pursuant to authority found in
Sections 4(i), 5(c)(1), 303 (g) and (r), and
307(b) of the Communications Act of
1934, as amended, and 0.61, 0.204{b) and
0.283 of the Commission’s Rules, it is
proposed to amend the FM Table of
Assignments, § 73.202(b) of the
Commission's Rules and Regulations, as
set forth in the Notice of Proposed Rule
Making to which this Appendix is
attached.

2. Showings Required. Comments are
invited on the proposal(s) discussed in
the Notice of Proposed Rule Making to
which this Appendix is attached.
Proponent(s) will be expected to answer
whatever questions are presented in
initial comments. The proponent of a
proposed assignment is also expected to
file comments even if it only resubmits
or incorporates by reference its former
pleadings. It should also restate its
present intention to apply for the
channel if it is assigned, and, if
authorized, to build a station promptly.
Failure to file may lead to denial of the
request.

3. Cut-off Procedures, The following
procedures will govern the
consideration of filings in this
proceeding.

(a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that
parties may comment on them in reply
comments. They will not be considered
if advanced in reply comments. (See
§ 1.420(d) of the Commission Rules.)

(b) With respect to petitions for rule
making which conflict with the
proposal(s) in this Notice, they will be
considered as‘comments in the
proceeding, and Public Notice to this
effect will be given as long as they are
filed before the date for filing initial
comments herein. If they are filed later
than that, they will not be considered in
connection with the decision in this
docket.

(c) The filing of a counterproposal
may lead the Commission to assign a
different channel than was requested for
any of the communities involved.




30758

Federal Register / Vol. 49, No. 149 / Wednesday, August 1,

1984 / Proposed Rules

4. Comments and Reply Comments;
Service; Pursuant to applicable
procedures set out in §§ 1.415 and 1.420
of the Commission's Rules and
Regulations, interested parties may file
comments and reply comments on or
before the dates set forth in the Notice
of Proposed Rule Making to which this
Appendix is attached. All submissions
by parties to this proceeding or persons
acting on behalf of such parties must be
made in written comments, reply
comments, or other appropriate
pleadings. Comments shall be served on
the petitioner by the person filing the
comments. Reply comments shall be
served on the person(s) who filed
comments to which the reply is directed.
Such comments and reply comments
shall be accompanied by a certificate of
service. (See § 1.420 (a), (b), and (¢) of
the Commission’s Rules.)

5. Number of Copies. In accordance
with the provisions of §1.420 of the
Commission’s Rules and Regulations, an
original and four copies of all comments,
reply comments, pleadings, briefs, or
other documents shall be furnished the
Commission.

6. Public Inspection of Filings. All
filings made in this proceeding will be
available for examination by interested
parties during regular business hours in
the Commission’s Public Reference
Room at its headquarters, 1919 M Street,
NW.,, Washington, D.C.

[FR Doc. 84-20281 Filed 7-31-84; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 84-721; RM-4731]
FM Broadcast Station in Barstow, CA

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: Action taken herein, at the
request of D.L. Developments, proposes
to assign Channel 240A to Barstow,
California, as the community's second
FM assignment.

DATES: Comments must be filed on or
before September 17, 1984, and reply
comments on or before October 2, 1984.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Mark N. Lipp, Mass Media Bureau, {202)
634-6530.

SUPPLEMENTARY INFORMATION:
List of Subjects in 47 CFR Part 73

Radio broadcasting.

Notice of Proposed Rule Making

In the matter of amendment of § 73-202(b),
Table of Assignments, FM Broadcast
Stations. (Barstow, California) MM Docket
No. 84-721, RM—4731.

Adopted: July 11, 1984,

Released: July 25, 1984.

By the Chief, Policy and Rules Division.

1. A petition for rule making was filed
on December 186, 1983, by D.L.
Developments (“petitioner"), seeking the
assignment of Channel 240A to Barstow,
California, as the community’s second
FM channel. Petitioner has expressed an
intention to apply for the channel, if
assigned.

2. The channel can be assigned to
Barstow in compliance with the
minimum distance separation
requirements. Since Barstow, California,
is located within 320 kilometers (199
miles) of U.S.—Mexican border, the
proposed assignment requires
concurrence by the Mexican
government.

3. In view of the fact that the proposed
assignment could provide a second local
FM service to Barstow, California, the
Commission proposes to amend the FM
Table of Assignments, § 73.202(b) of the
Commission’s Rules, as follows:

Channel Nao.
Present Proposed

City

California 232A |232A, 240A

4. The Commission's authority to
institute rule making proceedings,
showings required, cut-off procedures,
and filing requirements are contained in
the attached Appendix and are
incorporated by reference herein, NOTE:
A showing of continuing interest is
required by paragraph 2 of the Appendix
before a channel will be assigned.

5. Interested parties may file
comments on or before September 17,
1984, and reply comments on or before
October 2, 1984, and are advised to read
the Appendix for the proper procedures.
Additionally, a copy of such comments
should be served on the petitioners, or
their counsel or consultant, as follows:
Frank U. Fletcher, Dan J. Alpert,
Fletcher, Heald & Hildreth, 1225
Connecticut Avenue, NW., Suite 400,
Washington, D.C. 20036 (Counsel to
Petitioner).

6. The Commission has determined
that the relevant provisions of the
Regulatory Flexibility Act of 1980 do not
apply to rule making proceedings to
amend the FM Table of Assignments,

§ 73.202(b) of the Commission's Rules.
See, Certification that Sections 603 and
604 of the Regulatory Flexibility Act Do
Not Apply to Rule Making to Amend

§§ 73.202(b), and 73.504 and 73.606(b) of
the Commission's Rules, 46 FR 11549,
published February 9, 1981.

7. For further information concerning
this proceeding, contact Mark N. Lipp,
Mass Media Bureau, (202) 634-6530.
However, members of the public should
note that from the time a Notice of
Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration, or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
assignments. An ex parte contactis a
message (spoken or written) concerning
the merits of apending rule making,
other than comments officially filed at
the Commission, or oral presentation
required by the Commission. Any
comment which has not been served on
the petitioner constitutes an ex parte
presentation and shall not be considered
in the proceeding. Any reply comment
which has not been served on the
person(s) who filed the comment, to
which the reply is directed, constitutes
an ex parte presentation and shall not
be considered in the proceedings.

(Secs. 4, 303, 48 Stat., as amended, 1066, 1082;
47 U.S.C. 154, 303)

Federal Communications Commission.
Charles Schott,

Chief, Policy and Rules Division, Mass Media
Bureau,

Appendix

1. Pursuant to authority found in
Sections 4(i), 5(c)(1), 303 (g) and (r), and
307(b) of the Communications Act of
1934, as amended, and § § 0.61, 0.204(b)
and 0.283 of the Commission’s Rules, it
is proposed to amend the FM Table of
Assignments, § 73.202(b) of the
Commission’s Rules and Regulations, as
set forth in the Notice of Proposed Rule
Making to which this Appendix is
attached. :

2. Showings Required. Comments are
invited on the proposal(s] discussed in
the Notice of Proposed Rule Making to
which this Appendix is attached.
Proponent(s) will be expected to answer
whatever questions are presented in
initial comments. The proponent of a
proposed assignment is also expected to
file comments even if it only resubmits
or incorporates by reference its former
pleadings. It should also restate its
present intention to apply for the
channel if it is assigned, and, if
authorized, to build a station promptly.
Failure to file may lead to denial of the
request,

3. Cut-off Pracedures. The following
procedures will govern the
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consideration of filings in this
proceeding.

(a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that
parties may comment on them in reply
comments. They will not be considered
if advanced in reply comments. (See
§ 1.420(d) of the Commission's Rules.)

(b) With respect to petitions for rule
making which conflict with the
proposal(s) in this Notice, they will be
considered as coments in the
proceeding, and Public Notice to this
effect will be given as long as they are
filed before the date for filing initial
comments herein. If they are filed later
than that, they will not be considered in
connection with the decision in this
docket.

(c) The filing of a counterproposal
may lead the Commission to assign a
different channel than was requested for
any of the communities involved.

4. Comments and Reply Comments;
Service. Pursuant to applicable
procedures set out in §8§ 1.415 and 1.420
of the Commission's Rules and
Regulations, interested parties may file
comments and reply comments on or
before the date set forth in the Notice of
Proposed Rule Making to which this
Appendix is attached. All submissions
by parties to this proceeding or persons
acting on behalf of such parties must be
made in written comments, reply
comments, or other appropriate
pleadings. Comments shall be served on
the petitioner by the person filing the
comments. Reply comments shall be
served on the person(s) who filed
comments to which the reply is directed.
Such comments and reply comments
shall be accompanied by a certificate of
service. (See § 1.420 (a), (b) and (c) of
the Commission’s Rules.)

5. Number of Copies. In accordance
with the provisions of § 1.420 of the
Commission’s Rules and Regulations, an
original and four copies of all comments,
reply comments, pleadings, briefs, or
other documents shall be furnished the
Commission.

8. Public Inspection of Filings. All
filings made in this proceeding will be
available for examination by interested
parties during regular business hours in
the Commission's Public Reference
Room at its headquarters, 1919 M Street,
NW., Washington, DC.

[FR Doc, 84-20284 Filed 7-21-84; 8:45 am)
BILLING CODE 8712-01-M

47 CFR Part 73

[MM Docket No. 84-720; RM-4588; RM~
4654) .

FM Broadcast Stations in Boston and
Quitman, GA

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: Action taken herein proposes
the assignments of Channel 292A to
Boston, Georgia and Channel 287A to
Quitman, Georgia. The assignments
could provide each community with its
first FM service. This action was taken
in response to two separate petitions
filed, one by Donald E. White and Sons,
Inc., and the other by Nankin
Broadcasting.

DATE: Comments must be filed on or
before September 17, 1984, reply
comments on or before October 2, 1984,

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554,
FOR FURTHER INFORMATION CONTACT:
Patricia Rawlings, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73

Radio Broadcasting.
Notice of Proposed Rule Making

In the matter of amendment of § 73.202(b),
Table of Assignments, FM Broadcast
Stations. {Boston and Quitman, Georgia) MM
Docket No. 84-720, RM-4588, RM-4654.

Adopted: July 11, 1984,

Released: July 25, 1984.

By the Chief, Policy and Rules Division.

1. The Commission has before it for
consideration two separate petitions for
rule making, The first petition was filed
by Donald E. White and Sons, Inc.,
(“White’") requestion the assignment of
Channel 292A to Boston, Georgia. The
second petition was filed by Nankin
Broadcasting ('Nankin") requesting the
assignment of Channel 292A to
Quitman, Georgia.! The assignment
could provide either community with its
first FM service, White and Nankin both
expressed their intention to apply for
the channel, if assigned to their
requested community,

2. Boston and Quitman are only 33.7
kilometers (21 miles) apart and the
minimum distance separation
requirements for a co-channel is 105
kilometers (65 miles). The channel can
net be assigned to both communities in
compliance with the minimum distance

! Nankin originally requested the assignment of
Chennel 262A to Nankin, Georgia, but subsequently
modified its pleading to request Quitman Georgia.

separation requirements of § 73.207 of
the Commission's Rules. However, a
channel search indicates ¢that Channel
287A is available as an alternative
assignment to Quitman.?

3. In view of the fact that the proposed
assignments could provide a first FM
service to both Boston and Quitman,
Georgia, the Commission proposes to
amend the FM Table of Assignments
§ 73.202(b) of the Commission's Rules,
for the following communities:

Channel No.
Present Proposed

City

Georgia 202A
Georgia

4. The Commission's authority to
institute rule making proceedings,
showings required, cut-off procedures,
and filing requirements are contained in
the attached Appendix and are
incorporated by reference herein. NOTE:
A showing of continuing interest is
required by paragraph 2 of the Appendix
before a channel will be assigned.

5. Interested parties may file
comments on or before September 17,
1984, and reply comments on or before
October 2, 1984 and are advised to read
the Appendix for the proper procedures.
Additionally, a copy of such comments
should be served on the petitioners, or
their counsel or consultant, as follows:

Donald E. White and Sons, Inc., Route 2,
Box 27-D, Meigs, Georgia 31765
(Petitioner)

Allen D. Denton, Nakin Broadcasting,
202 W. Screven Street, Quitman,
Georgia 31643 [Petitioner)

6. The Commission has determined
that the relevant provisions of the
Regulatory Flexibility Act of 1980 do not
apply to rule making proceedings to
amend the FM Table of Assignments,

§ 73.202(b) of the Commisson’s Rules.
See, Certification that Sections 603 and
604 of the Regulatory Flexibility Act Do
Not Apply to Rule Making to Amend

§8 73.202(b), 73.504 and 73.606(b) of the
Commission’s Rules, 46 Federal Register
11549, published February 9, 1981.

7. For further information concerning
this proceeding, contact Patricia
Rawlings, Mass Media Bureau, (202)
634-6530. However, members of the
public should note that from the time a
Notice of Proposed Rule Making is
issued until the mater is no longer
subject to Commission consideration or

2 As these pelitions were filed before
effectiveness of the provision allowing the 16
kilometers (10 miles) buffer zone, this zone does not
apply. Memorandum Opinion and Order, BC Docket
No, 80-80, 49 FR 10260, March 20, 1984.
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court review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
assignments. An ex parte contact is a
message (spoken or written) concerning
the merits of a pending rule making,
other than comments officially filed at
the Commission, or oral presentation
required by the Commission. Any
comment which has not been served on
the petitioner constitutes an ex parte
presentation and shall not be considered
in the in the proceeding. Any reply
comments which has not been served on
the person(s) who filed the comment, to
which the reply is directed, constitutes
an ex parte presentation and shall not
be considered in the proceeding.

(Secs. 4, 303, 48 Stat., as amended, 1066, 1082;
47 U.S.C. 154, 306.)

Federal Communications Commisson. -
Charles Schott,

Chief, Policy and Rules Division Mass Media
Bureau.

Appendix

1. Pursuant to authority found in
Sections 4(i), 5(c)(1), 303 (g) and (r), and
307(b) of the Communications Act of
1934, as amended, and §§ 0.61, 0.204(b)
and 0.283 of the Commission’s Rules, it
is proposed to amend the FM Table of
Assignments, § 73.202(b) of the
Commission's Rules and Regulations, as
set forth in the Notice of Proposed Rule
Making to which this Appendix is
attached.

2. Showings Required. Comments are
invited on the proposal(s) discussed in
the Notice of Proposed Rule Making to
which this Appendix is attached.
Proponent(s) will be expected to answer
whatever questions are presented in
initial comments. The proponent of a
proposed assignment is also expected to
file comments even if it cnly resubmits
or incorporates by reference its former
pleadings. It should also restate its
present intention to apply for the
channel if it is assigned, and, if
authorized, to build a station promptly.
Failure to file may lead to denial of the
request.

3. Cut-off Procedures. The following
procedures will govern the
consideration of filings in this
proceeding.

(a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that
pariies may comment on them in reply
comments. They will not be considered
if advanced in reply comments. (See
§ 1.420(d) of the Commission’s Rules.)

(b) With respect to petitions for rule
making which conflict with the
proposal(s) in this Notice, they will be
considered as comments in the

proceeding, and Public Notice to this
effect will be given as long as they are
filed before the date for filing initial
comments herein. If they are filed later
than that, they will not be considered in
connection with the decision in this
docket.

(c) The filing of a counterproposal
may lead the Commission to assign a
different channel than was requested for
any of the communities involved.

4. Commen!s and Reply Comments;
Service. Pursuant to applicable
procedures set out in §§ 1.415 and 1.420
of the Commission's Rules and
Regulations, interested parties may file
comments and reply comments on or
before the date set forth in the Notice of
Proposed Rule Making to which this
Appendix is attached. All submissions
by parties to this proceeding or persons
acting on behalf of such parties must be
made in written comments, reply
comments, or other appropriate
pleadings, Comments shall be served on
the petitioner by the person filing the
comments. Reply comments shall be
served on the person(s) who filed
comments to which the reply is directed.
Such comments and reply comments
shall be accompanied by a certificate of
service. (See § 1.420 (a), (b) and (c) of
the Commission's Rules.)

5. Number of Copies. In accordance
with the provisions of § 1.420 of the
Commission’s Rules and Regulations, an
original and four copies of all comments,
reply comments, pleadings, briefs, or
other documents shall be furnished to
the Commission.

6. Public Inspection of Filings. All
filings made in this proceeding will be
available for examination by interested
parties during regular business hours in
the Commission's Public Reference
Room at its headquarters, 1819 M Street,
NW., Washington, D.C.

[FR Doc. 84-20283 Filed 7-31-84; 6:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 84-719; Rh-4691]

FM Broadcast Station in Detroit Lakes,
MN

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

suMMARY: This action proposes the
substitution of Class C FM Channel 236
for Channel 237A at Detroit Lakes,
Minnesota, and modification of the
license for Station KVLR (Channel
237A), in response to a petition filed by
Knutson-Leighton, Inc. The assignment

could provide Detroit Lakes with its first
Class C channel.

DATES: Comments must be filed on or
before September 17, 1984, and reply
comments on or before October 2, 1984,

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 634-6530.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Notice of Proposed Rule Making

In the matter of amendment of § 73.202(b),
Table of Assignments, FM Broadcast
Stations. (Detroit Lakes, Minnesota) MM
Docket No. 84-719, RM-4691.

By the Chief, Policy and Rules Division.

1. A petition for rule making has been
filed by Knutson-Leighton, Inc.
(“petitioner"), seeking the substitution of
Class C Channel 236 for Channel 237A
at Detroit Lakes, Minnesota, and
modification of the license for Station
KVLR to specify operation on Channel
236.

2. Petitioner submitted information in
support of the proposal. It stated that
the proposed amendment would permit
KVLR to greatly increase its coverage
area, thus bringing a new radio gervice
to a large area.

3. Canadian concurrence must be
obtained since the proposal is within 320
kilometers (200 miles) of the U.S.-
Canadian border.

4. We believe the petitioner's proposal
warrants consideration. The channel
can be substituted in compliance with
the minimum distance separation
requirements provided there is a site
restriction of 31.3 miles northwest of
Detroit Lakes, Minnesota, The site
restriction prevents a short spacing to
an application for FM station KLKS on
Channel 237A, Breezy Point, Minnesota.
A short spacing of 0.44 miles to unused
Channel 236 in Winnipeg, Manitoba,
Canada, remains. In accordance with
our estabished, policy, we shall propose
to modify the license of Station KVLR
(Channel 237A) to specify operation on
Channel 236. However, if another party
should indicate an interest in the Class
C assignment, the modification could
not be implemented. Instead, an
opportunity for the filing of a competing
application must be provided, if the
channel is assigned. See, Cheyenne,
Wyoming, 62 F.C.C. 2d 63 (1978).

5. In order to provide a wide coverage
area FM station, to Detroit Lakes,
Minnesota, the Commission proposes to
amend the FM Table of Assignments,
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§73.202(b) of the Commission's Rules,
with respect to the following community:

Channel No.
Present Proposed

City

Detroit Lakes, Minnesola ............. - 237A 236

6. The Commission's authority to
institute rule making proceedings,
showings required, cut-off procedures,
and filing requirements are contained in
the attached Appendix and are
incorporated by reference herein.

Note.—~A showing of continuing interest is
required by paragraph 2 of the Appendix
before a channel will be assigned.

7. Interested parties may file
comments on or before September 17,
1984, and reply comments on or before
October 2, 1984, and are advised to read
the Appendix for the proper procedures.
Additionally, a copy of such comments
should be served on the petitioner as
follows: Jerrold Miller, Miller & Fields,
P.C,, P.O. Box 3303, Washington, D.C.
20033 (counsel for the petitioner).

8. The Commission has determined
that the relevant provisions of the
Regulatory Flexibility Act of 1980 do not
apply to rule making proceedings to
amend the FM Table of Assignments,
§73.202(b) of the Commission's Rules.
See, Certification that Sections 603 and
604 of the Regulatory Flexibility Act Do
Not Apply to Rule Making to Amend
§§ 73.202(b), 73.504 and 73.606(b) of the
Commission’s Rule, 46 FR 11549,
published February 9, 1981,

9. For further information concerning
this proceeding, contact Kathleen
Scheuerle, Mass Media Bureau, (202)
634-6530. However, meémbers of the
public should note that from the time a
Notice of Proposed Rule Making is
issued until the matter is no longer
subject to Commission consideration or
court review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
assignments. An ex parte contact is a
message (spoken or written) concerning
the merits of a pending rule making
other than comments officially filed af
the Commission, or oral presentation

required by the Commission. Any
comment which has not been served on
the petitioner constitutes an ex parte
presentation and shall not be considered
in the proceeding. Any reply comment
which has not been served on the
person(s) who filed the comment, to
which the reply is directed, constitutes
an ex parte presentation and shall not
be considered in the proceeding.

(Secs. 4, 303, 48 Stat. as amended, 1066, 1082;
47 U.S.C. 154, 303.)

Federal Communications Commission,
Charles Schott,

Chief, Policy and Rules Division, Mass Media
Bureau,

Appendix

1. Pursuvant to authority found in
Sections 4(i), 5(c)(1), 303 (g) and (r), and
307(b) of the Communications Act of
1934, as amended, and §§ 0.61, 0.204(b)
and 0.283 of the Commission's Rules, it
is proposed to amend the FM Table of
Assignments, § 73.202(b) of the
Commission's Rules and Regulations, as
set forth in the Notice of Proposed Rule
Making to which this Appendix is
attached.

2, Showings Required. Comments are
invited on the proposal(s) discussed in
the Notice of Proposed Rule Making to
which this Appendix is attached.
Proponent(s) will be expected to answer
whatever questions are presented in
initial comments. The proponent of a
proposed assignment is also expected to
file comments even if it only resubmits
or incorporates by reference its former
pleadings. It should also restate its
present intention to apply for the
channel if it is assigned, and, if
authorized, to build a station promptly.
Failure to file may lead to denial of the
request.

3. Cut-off Procedures. The following
procedures will govern the
consideration of filings in this
proceeding.

(a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that
parties may comment on them in reply
comments. They will not be considered
if advanced in reply comments, (See

Section 1.420(d) of the Commission's
Rules.)

(b) With respect to petitions for rule
making which conflict with the
proposal(s) in this Notice, they will be
considered as comments in the
proceeding, and Public Notice to this
effect will be given as long as they are
filed before the date for filing initial
comments herein. If they are filed later
than that, they will not be considered in
connection with the decision in this
docket.

(c) The filing of a counterproposal
may lead the Commission to assign a
different channel than was requested for
any of the communities involved.

4. Comments and Reply Comments;
Service. Pursuant to applicable
procedures set out in §§1.415 and 1.420
of the Commission’s Rules and
Regulations, interested parties may file
comments and reply comments on or
before the dates set forth in the Notice
of Proposed Rule Making to which this
Appendix is attached. All submissions
by parties to this proceeding or persons
acting on behalf of such parties must be
made in written comments, reply
comments, or other appropriate
pleadings. Comments shall be served on
the petitioner by the person filing the
comments. Reply comments shall be
served on the person(s) who filed
comments to which the reply is directed.
Such comments and reply comments
shall be accompanied by a certificate of
service. [See § 1.420 (a), (b) and (c) of
the Commission's Rules.)

5. Number of Copies. In accordance
with the provisions of § 1.420 of the
Commission’s Rules and Regulations, an
original and four copies of all comments,
reply comments, pleadings, briefs, or
other documents shall be furnished the
Commission.

6. Public Inspection of Filings. All
filings made in this proceeding will be
available for examination by interested
parties during regular business hours in
the Commission's Public Reference
Room at its headquarters, 1919 M Street,
NW., Washington, D.C.

[FR Doc. 84-20282 Flled 7-31-84; 8:45 am]
BILLING CODE 6712-01-M
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DEPARTMENT OF AGRICULTURE
Office of the Secretary

Forms Under Review by Office of
Management and Budget

July 27, 1984,

The Department of Agriculture has
submitted to OMB for review the
following proposals for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
chapter 35) since the last list was
published. This list is grouped into new
proposals, revisions, extensions, or
reinstatements. Each entry contains the
following information:

(1) Agency proposing the information
collection; (2) Title of the information
collection; (3) Form number(s), if
applicable; (4) How often the
information is requested; (5) Who will
be required or asked to report; (6) An
estimate of the number of responses; (7)
An estimate of the total number of hours
needed to provide the information; (8)
An indication of whether section 3504(h)
of Pub. L. 96-511 applies; (9) Name and
telephone number of the agency contact
person.

Questions about the items in the
listing should be directed to the agency
person named at the end of each entry.
Copies of the proposed forms and
:rupporting documents may be obtained

om:

Department Clearance Officer, USDA,
ORIM, Room 404-W Admin. Bldg.,
Washington, D.C. 20250, (202) 447-
2118
Comments on any of the items listed

should be submitted directly to:

Office of Information and Regulatory
Affairs, Office of Management and
Budget, Washington, D.C. 20503,
ATTN: Desk Officer for USDA
If you anticipate commenting on a

submission but find that preparation

time will prevent you from doing so

promptly, you should advise the OMB
Desk Officer of your intent as early as
possible.

Revised

¢ Agricultural Marketing Service

Valencia Oranges Grown in Arizona
and Designated Part of California—
Marketing Order 908

N/A

On Occasion

Farms, Businesses or Other for-Profit:
108,836 responses; 14,612 hours; not
applicable under 3504(h)

Raymond C. Martin, (202) 447-5127

e Agricultural Marketing Service

Navel Oranges Grown in Arizona and
Designated Part of California—
Marketing Order 907

N/A

On Occasion

Farms, Businesses or Other for-Profit:
110,343 responses; 16,210 hours; not
applicable under 3504(h)

Raymond C. Martin, (202) 447-5127

Extension

* Food and Nutrition Service

Energy Assistance

N/A

Non-recurring

State or Local Government: 18
responses; 72 hours; not applicable
under 3504(h)

Mildred Kriegel. (703) 756-3429

NEW

¢ Economic Research Service

Trucking of Fresh Produce and
Ornamentals from Florida

N/A

Bimonthly Nov-June, 2 years

Individuals or Households, Businesses
or Other for-Profit: 1,400 responses;
117 hours; not applicable under
3504(h)

William Gallimore, (202) 447-8487

Reinstatement

¢ Agricultural Marketing Service

South Texas Lettuce—Marketing Order
No. 971

N/A

On Occasion, Annually

Farms, Businesses or Other for-Profit;
342 responses; 31 hours; not
applicable under 3504(h)

Charles W. Porter, (202} 447-2615

Jane A. Benoit,

Acting Department Clearance Officer.

[FR Doc. 84-20358 Filed 7-31-84: 8:45 am|

BILLING CODE 3410-01-M

Policy Advisory Committee for the
Science and Education Research
Grants Program; Meeting

In accordance with the Federal
Advisory Committee Act, Pub. L. 92483,
the Office of Grants and Program
Systems announces the following
meeting:

Name: Policy Advisory Committee for the
Science and Education Research Grants
Program,

Date: September 5, 1984.

Time; 9:00 a.m.

Place: U.S. Department of Agriculture,
Room 111A, GHI Building, 500 12th Street,
S.W., Washington, D.C. 20250.

Type of Meeting: Open to the public.
Persons may participate in the meeting as
time and space permit.

Comments: The public may file written
comments before or after the meeting with
the contact person listed below.

Purpose: To advise the Secretary of
Agriculture with respect to the research to be
supported, priorities to be adopted and
emphasized, and the procedures to be
followed in implementing those programs of
research grants to be awarded competitively.

Contact Person for Agenda and More
Information

Anne Holiday Schauer, Associate Chief,
Competitive Research Grants Office, Office
of Grants and Program Systems, U.S.
Department of Agriculture, Room 112, West
Auditors Building, Washington, D.C. 20251,
telephone: 202-475-5022.

Done at Washington, D.C. this 2nd day of
July, 1984,
Anne Holiday Schauer,
Executive Secretary, Policy Advisory
Commilttee.

[FR Doc. 84-20357 Filed 7-31-84: 8:45 am|
BILLING CODE 3410-MT-M

Soil Conservation Service

Dyke Creek Watershed, NY; Finding of
No Significant Impact

AGENCY: Soil Conservation Service.

ACTION: Notice of a Finding of No
Significant Impact.

SUMMARY: Pursuant to section 102(2)(C)
of the National Environmental Policy
Act of 1969; the Council on
Environmental guidelines (40 CFR Part
1500); and the Soil Conservation Servic»
Guidelines (7 CFR Part 650); the Soil
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Conservation Service, U.S. Department
of Agriculture, gives notice that an
environmental impact statement is not
being prepared for the Dyke Creek

Watershed, Allegany County, New York.

FOR FURTHER INFORMATION CONTACT:
Paul A. Dodd, State Conservationist,
James M. Hanley Federal Building,
Room 771, 100 S. Clinton Street,
Syracuse, New York 13260, telephone
(315) 423-5521.

SUPPLEMENTARY INFORMATION: The
environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Paul A. Dodd, State
Conservationist, has determined that the
preparation of an environmental impact
statement is not needed for this project.

The project concerns a plan for flood
control. The planned works of
improvement include a 3,850 foot
earthen main dike and a 1,650 foot
earthern auxiliary dike to be
constructed adjacent to Dyke Creek. The
dike entrance and exit will be protected
using concrete filled fabriform to protect
against velocities and eddying. Two
flooded barriers will be installed along
County Route 417 at bridge locations.

The Notice of a Finding of No
Significant Impact (FONSI) has been
forwarded to the Environmental
Protection Agency and to various
Federal, State, and local agencies and
interested parties. A limited number of
copies of the FONSI are available to fill
single copy requests at the above
address. Basic data developed during
the environmental agsessment are on
file and may be reviewed by contacting
Paul A. Dodd.

No administrative action on
implementation of the proposal will be
taken until 30 days after the date of this
publication in the Federal Register.

(Catalog of Federal Domestic Assistance
Program No. 10.904, Watershed Protection
and Flood Prevention Program. Office of
Management and Budget Circular A-95
regarding State and local clearinghouse
review of Federal and federally assisted
programs and projects is applicable)
Dated: July 23, 1984.
Paul A, Dodd,

State Conservationist,

[FR Doc. 84-20245 Filed 7-31-84; 8:45 am]
BILLING CODE 3410-16-M

OFFICE OF THE FEDERAL INSPECTOR
FOR THE ALASKA NATURAL GAS
TRANSPORTATION SYSTEM

Report on Results of Audit for
Purposes of Rate Base Determination
Invitation for Comments and Granting
Intervention

Issued: July 30, 1984,

AGENCY: Office of the Federal Inspector
for the Alaska Natural Gas
Transportation System.

ACTION: Tentative Determination.

DATES: Comments should be submitted
on or before September 3, 1984; reply
comments should be submitted on or
before September 18, 1984.

ADDRESS: For filing comments:-].
Richard Berman, Director, Office of
Regulatory Affairs, Office of the Federal
Inspector, ANGTS, 1200 Pennsylvania
Ave., NW,, Box 290, Rm. 3400,
Washington, D.C. 20044.

FOR FURTHER INFORMATION CONTACT:

J. Richard Berman (202) 275-1100.
SUPPLEMENTARY INFORMATION: The
Federal Inspector has received from the
Office of Regulatory Affairs a Tentative
Determination on the expenditures
incurred by Northern Border Pipeline
Company (NBPL) related to the Eastern
segment of the Alaska Natural Gas
Transportation System (ANGTS) during
the period April 1, 1982 through
December 31, 1982. The report is based
on two separate audit reports, copies of
which can be acquired from Office of
the Federal Inspector (OFI).

In accordance with established FERC
procedures ! and the OFI's Statement of
Policy on General Standards and
Procedures for Rate Base Audit and
Approval for the ANGTS, the reports
express an opinion as to whether:
expenditures are properly assignable to
the project and of a nature that would
qualify the expenditures for eventual
inclusion in the rate base; the
accounting used by the sponsors meets
the Uniform System of Accounts and
generally accepted accounting
principles; the project sponsors are in
compliance with other accounting and
reporting regulations and requirements
of the Natural Gas Act, the Decision and
the certificate of public convenience and
necessity; and the sponsor's
management and cost control systems
were in place and operating as planned
during the period under review.

The Federal Inspector solicits:

(A) Within 30 days of the notice date

the comments of any interested person

! FERC Directive to the Office of the Chief
Accountant, Administrative Order No. 4, dated
April 18, 1881,

or persons as to why, or why not, for
purposes of rate base determination
pursuant to OFI Order No. 3, 2 the
tentative determination should be made
final.

(B) No later than 45 days after the
notice date, any interested person may
submit comments in response to any
comment submitted within the 30-day
period provided by paragraph (A)
above.

Dated: July 30, 1984.

Peter L. Cook,

Deputy Federal Inspector.

[FR Doc. 84-20354 Filed 7-31-84; 8:45 am]
BILLING CODE 6119-01-M

CIVIL RIGHTS COMMISSION

Nebraska Advisory Committee;
Agenda and Notice of Public Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a meeting of the Nebraska Advisory
Committee to the Commission will
convene at 9:00 a.m. and will end at 5:00
p.m., on August 24, 1984, at the
InterNorth, East Annex Building, 2027
Dodge Street, Omaha, Nebraska 68102.
The purpose of the meeting is to develop
program plans and activities for fiscal
year 1985.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact the
Central States Regional Office at (816)
374-5253.

The meeting will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission.

Dated at Washington, DC, July 27, 1984.
John L Binkley,
Advisory Committee Management Officer.

[FR Doc. 84-26349 Filed 7-31-84; 8:45 am)
BILLING CODE 6335-01-M

——

DEPARTMENT OF COMMERCE

Agency Form Under Review by the
Office of Management and Budget
(OMB)

DOC has submitted to OMB for
clearance the following proposal for the
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35).

Agency: Bureau of the Census

210 CFR Chapter XV, Order No. 3, Statement of
Policy on General Standards for Rate Base Audit
and Approval for the Alaska Natural Gas
Transportation System, dated October 22, 1981.
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Title: Survey of Pollution Abatement
Costs and Expenditures

Form Numbers: Agency—MA-200(A),
MA-200 OMB—0607-0176

Type of Request: Revision of a currently
approved collection

Burden: 20,000 respondents; 40,000
reporting hours

Needs and Uses: This survey is the only
source of comprehensive industry
data on pollution abatement capital
expenditures, operating costs, and
costs recovered. It provides data on
the amount of money spent to abate
air and water pollution and solid
waste. Government agencies,
industrial firms, and trade
associations are the primary users of
the data. The Bureau of Economic
Analysis uses the data in the national
economic accounts. The
Environmental Protection Agency
uses the pollution control
expenditures estimates to verify the
validity of its estimates.

Affected Public: Businesses or other for
profit institutions

Frequency: Annually

Respondent’s Obligation: Mandatory

OMB Desk Officer: Timothy Sprehe,
3954814

Copies of the above information
collection proposal can be obtained by
calling or writing DOC Clearance
Officer, Edward Michals, (202) 377-4217,
Department of Commerce, Room 6622,
14th and Constitution Avenue, NW.,
Washington, D.C. 20230.

Written comments and
recommendations for the proposed
information collection should be sent to
the respective OMB Desk Officer, Room
3235, New Executive Office Building,
Washington, D.C. 20503.

Dated: July 28, 1964.
Edward Michals,
Department Clearance Officer.

[FR Doc. 84-20313 Filed 7-30-84; 845 am)
BILLING CODE 3510-CW-M

Agency Forms Under Review by the
Office of Management and Budget
(CMB)

DOC has submitted to OMB for
clearance the following proposals for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35).

Agency: International Trade

Administration
Title: Franchising in the Economy
Form Numbers: Agency—ITA 910;

OMB—0608-0047
Type of Request: Extension of the

expiration date of a currently

approved collection

Burden: 1,700 respondents; 850 reporting
hours

Needs and Uses: Information collected
is used to determine the trends in the
franchise method of distribution. This
information is used by businesses,
individuals, researchers, and
interested offices of Federal and State
governments for calculating market
shares, corporate and program
planning, and diversification planning
and analysis

Affected Public: Businesses or other for-
profit institutions, small businesses or
organizations

Frequency: Annually

Respondent’s Obligation: Voluntary

OMB Desk Officer: Sherri Fox, 395-7231

Agency: International Trade
Administration :

Title: Computer Systems Parameters

Form Numbers: Agency—ITA 6031A 88—
6031A-P and EAR 376.10; OMB—
0625-0038

Type of Request: Extension of the
expiration date of a currently
approved collection

Burden: 2,500 respondents; 4,400
reporting hours %

Needs and Uses: These forms are used
to provide licensing personnel with
the necessary information required for
issuance of an export license to export
computer systems to the Soviet Union,
Eastern Europe and the People's
Republic of China

Affected Public: Businesses or other for-
profit institutions, small businesses or
organizations

Frequency: On occasion

Respondent's Obligation: Required to
obtain or retain a benefit

OMB Desk Officer: Sherri Fox, 395-7231

Agency: National Telecommunications
and Information Administration

Title: Public Telecommunications
Facilities Program Grant Monitoring

Form Numbers: Agency—SF-269 et al.;
OMB—0660-0001

Type of Request: Extension of the
expiration date of a currently
approved collection

Burden: 1,000 respondents; 8,500
reporting hours

Needs and Uses: The Public
Broadcasting Amendments Act of
1981 authorizes grants to be awarded
for the planning and construction of
public telecommunications facilities.
In order to monitor the use of grant
funds and process payment requests,
grantees are required to submit
certain reports and forms periodically

Affected Public: State or local
governments, nonprofit institutions,
small businesses or organizations

Frequency: Monthly, quarterly, annually

Respondent's Obligation: Required to
obtain or retain a benefit

OMB Desk Officer: Sherri Fox, 395-7231

Agency: National Telecommunications
and Information Administration
(NTIA)

Title: Public Telecommunications
Facilities Program Grant Application

Form Numbers: Agency—SF 424; OMB—
0660-0003

Type of Request: Extension of the
expiration date of a currently
approved collection

Burden: 650 respondents; 100,750
reporting hours

Needs and Uses: The Public
Broadcasting Amendments Act of
1981 authorizes grants to be awarded
for the planning and construction ef
public telecommunications facilities.
The information is used by NTIA in
order to assess the proposals
submitted and determine which
applications should be funded

Affected Public: State or local
governments, non-profit institutions,
small businesses or organizations

Frequency: Annually

Respondent's Obligation: Required to
obtain or retain a benefit

OMB Desk Officer: Sherri Fox, 395-7231

Agency: Office of the Secretary

Title: Personal History Statement for
Possible Nomination to an Advisory
Committee

Form Numbers: Agency—CD-555;
OMB—0805-0003

Type of Request: Revision of a currently
approved collection

Burden: 500 respondents; 125 reporting
hours

Needs and Uses: The Federal Advisory
Committee Act prescribes that the
composition of an advisory committee
be fairly balanced in terms of the
paints of view represented and the
functions to be performed. The
information collected is used to
evaluate the qualifications of potential
nominees to the Department’s
advisory committees

Affected Public: Individuals or
households

Frequency: On occasion

Respondent’s Obligation: Voluntary

OMB Desk Officer: Timothy Sprehe,
395-4814

Copies of the above information
collection proposals can be obtained by
calling or writing DOC Clearance
Officer, Edward Michals, (202) 3774217,
Department of Commerce, Room 6622,
14th and Constitution Avenue, NW.,
Washington, D.C. 20230. Written
comments and recommendations for the
proposed information collections should
be sent to the respective OMB Desk
Officer, Room 3235, New Executive
Office Building, Washington, D.C. 20203.
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Dated: July 26, 1984.
Edward Michals,
Departmental Clearance Officer.
[FR Doc. 84-20314 Filed 7-30-84; 8:45 am]
BILLING CODE 3510-CW-M

International Trade Administration
[A-301-004]

Fresh Cut Roses From Colombia; Final
Determination of Sales at Less Than
Fair Value

AGENCY: International Trade
Administration/Import Administration,
Commerce.

ACTION: Notice.

SUMMARY: We have determined that
fresh cut roses (roses) from Colombia
are being, or are likely to be, sold in the
United States at less than fair value, We
have notified the U.S. International
Trade Commission (ITC) of our
determination, and the ITC will
determine, within 45 days of publication
of this notice, whether a U.S. industry is
materially injured, or is threatened with
material injury, by imports of this
merchandise. For ten of the eleven firms
investigated, we have directed the U.S.
Customs Service to continue to suspend
the liquidation of all entries of the
subject merchandise which are entered,
or withdrawn from warehouse, for
consumption, on or after the date of
publication of this notice and to require
a cash deposit or bond for each such
entry in an amount equal to the
estimated dumping margin as described
in the “Suspension of Liquidation"
section of this notice. We have
determined that one producer should be
excluded from this determination. Those
firms that are subject to suspension of
liquidation and the firm excluded from
this action are indicated in the
“Suspension of Liquidation” section.
EFFECTIVE DATE: August 1, 1984.

FOR FURTHER INFORMATION CONTACT:
John R. Brinkman or Paul Thran, Office
of Investigations, Import Administration,
International Trade Administration, U.S.
Department of Commerce, 14th Street
and Constitution Avenue, N.W.,
Washington, D.C. 20230; telephone: (202)
377-5497.

SUPPLEMENTARY INFORMATION:

Final Determination

We have determined that fresh cut
toses from Colombia are being, or are
likely to be, sold in the United States at
less than fair value, as provided in
section 735 of the Tariff Act of 1930, as
amended (19 U.S.C. 1673d) (the Act) and
that “critical circumstances’ do not

exist with respect to exports of fresh cut
roses from Colombia. We have found de
minimis margins for sales of roses
produced by one of the firms
investigated. The firm concerned is
identified in the “Suspension of
Liquidation” section of this notice.

We have found that the foreign
market value of roses exceeded the
United States price on 16.8 percent of
the sales we compared. These margins
ranged from 0.00 percent to 6.61 percent.
The overall weighted-average margin on
all roses sales compared is 2.86 percent.
The weighted-average margins for
individual companies investigated are
presented in the “Suspension of
Liquidation" section.

Case History

On September 30, 1983, we received a
petition filed by counsel for Roses Inc.,
the U.S. commercial rose growers'
association. In compliance with the
filing requirements of § 353.36 of our
regulations (19 CFR 353.36), the
petitioners alleged that imports of the
subject merchandise from Colombia are
being, or are likely to be, sold in the
United States at less than fair value
within the meaning of section 731 of the
Act, and that such imports materially
injure, or threaten material injury to, a
United States industry. The petition also
alleged that “critical circumstances”
exist with respect to exports of fresh cut
roses from Colombia.

After reviewing the petition, we
determined that it contained sufficient
grounds upon which to initiate an
antidumping investigation. We notified
the ITC of our action and initiated such
an investigation on October 26, 1983 (48
FR 49530). The ITC found, on November
7, 1983, that there is a reasonable
indication that imports of roses
materially injure, or threaten material
injury to, a United States industry.

The petitioners alleged that at least 26
Colombian companies produce the
subject roses for export to the United
States. However, we identified 11
producers and exporters which account
for at least 60 percent of the subject
roses sold for export to the United
States. We presented questionnaires to
counsel for the 11 Colombian rose
growers. The companies are:
Floramerica S.A.; Flores de los Andes:
Flores Monte Verde, Ltda.; Las Flores
Ltda.; Rosas de Colombia, Ltda.;
Roselandia, Ltda.; Inversiones Penas
Blancas; Agricola Benilda, Ltda; Roses
Colombianas, Ltda; Ciba Geigy; and The
Beall Company.

The requested responses within 30
days. At respondents’ request, we
allowed additional extensions of 17 and
3 days. However, the responses when

received were not in full compliance
with our regulations. Therefore, we used
the petition as the best information
available to us in making our
preliminary determination. We
preliminarily found dumping at a rate of
20.2 percent of the f.o.b. value of the
imported merchandise (49 FR 9597). We
preliminarily determined that “critical
circumstances” did not exist.

On March 13, 1984, the respondents
requested an extension of our final
determination date of May 22, 1984. We
granted an extension until July 27, 1984.
At the request of the petitioners, we held
a hearing on May 5, 1984, to allow the
parties an opportunity to address the
issues arising in this investigation.

Respondents did, with one exception,
finally provide responses in compliance
with the regulations. We reviewed these
and, as required by law, traveled to
Miami and to Bogota, Colombia to verify
the correctness of the responses by
examining the records of the companies
under investigation. The response of one
respondent, The Beall Company, did not
provide specific U.S. sales information
on a transaction-by-transaction basis as
requested by our original and
supplemental antidumping
questionnaires and, therefore, was not
verified. Accordingly, we have
calculated the estimated dumping
margin for The Beall Company based on
the best information available to us.
This is the highest dumping margin
found among the other companies under
investigation. The dumping margin for
The Beall Company was not included in
the weight averaging used to obtain a
rate for “all other companies”.

Scope of Investigation

The merchandise covered by this
investigation is fresh cut roses. The two
most commercially important types of
fresh cut roses are hybrid teas and
sweethearts, which are currently
provided for under item number 192.18
of the Tariff Schedules of the United
States.

Fair Value Comparison

To determine whether sales of the
subject merchandise in the United
States were made at less than fair value,
we compared the United States price
with the foreign market value.

United States Price

As provided in section 772 of the Act,
we used both the purchase price and
exporter's sales price of the subject
merchandise to represent the United
States price for sales by the Colombien
producers.
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Purchase price was uged in those
situations in which merchandise was
sold to unrelated purchasers prior to its
importation into the United States. We
calculated the purchase price based on
either the f.o.b,, c.if, or c.if duty paid
packed price to unrelated purchasers in
the United States. We calculated this
price by deducting, where appropriate,
foreign inland freight, air freight, U.S.
customs duties, and brokerage from the
U.S. sales price.

We used exporters’ sales price (ESP)
to represent the United States price
when the merchandise was sold to
unrelated purchasers after importation
into the United States. For these sales,
we made deductions, where appropriate,
for foreign inland freight, air freight, U.S.
customs duties, brokerage, commissions,
and selling expenses incurred in the
United States.

Foreign Market Value

In accordance with section 773(e) of
the Act, we calculated foreign market
value based on constructed value. There
were not sufficient home market or third
country sales of such or similar
merchandise for the purpose of
comparison. We calculated the cost of
materials, fabrication, general expenses,
profit, and the cost of packing. The
amounts added for general expenses
were the actual amounts reflected in the
companies’ financial statements. These
amounts were higher than the statutory
minimum of 10 percent of the sum of
material and fabrication costs. The
amount added for profit was the
statutory minimum of 8 percent of the
sum of materials, fabrication costs, and
general expenses.

Petitioners’ Comments
Comment 1

Petitioner alleged that respondents
have a motive to sell roses at less than
fair value because they allegedly may be
smuggling cocaine into the United States
in their rose shipments.

DOC Position

The intent or motive of a foreign
producer to dump is irrelevant under the
antidumping law (compare 15 U.S.C. 72,
which does include an “intent” test).
Rather, our concern is whether and to
what extent respondents are selling at
less than fair value. In this case, our
analysis showed sales at less than fair
value by 10 of the 11 companies we
investigated. We have confirmed that
the Treasury and Justice Departments,
which haye jurisdiction over drug
smuggling matters, are currently
investigating this situation.

Comment 2

Petitioner alleged that the Colombian
rose growers had extraordinary security
€Xpenses.

DOC Position

Security costs are accounted for in the
farms' financial statements and are
included in the constructed value
calculation.

Comment 8

Petitioner alleged that certain
goverment-provided benefits reduce the
Colombian rose growers' cost of
production and that the Department
should, therefore, value respondents’
interest rates at the market rate rather
than at the artificiaily low rate provided
by the government.

DOC Position

We included actual costs, including
the cost of any financing, in our cost of
production calculation. The alleged
subsidy programs mentioned are being
investigated in the current
countervailing duty section 751 review
regarding cut flowers (roses included)
from Colombia. Because it has not been
determined whether programs are
subsidies, we have not addressed the
issue whether to adjust our calculations
to account for them.

Comment 4

Petitioner argued that any allocations
made in the investigation be made on
the basis of sales value only.

DOC Position

We have examined the allocation of
costs made by the respondents in this
case. We have verified that these
methods are the ones actually used in
their accounts and that they are
reasonable. Therefore, we have
accepted them.

Comment 5

Petitioner argued that the Department
must investigate all rose growers
exporting to the United States and that
we may not restrict coverage to the 11
companies investigated in this case.
Petitioner asserts that investigating
fewer than all exporters will present an
inaccurate picture of the rose trade.

DOC Position

The Department's regulations
authorize investigatioin of fewer than
100 percent of exporters, as long as at
least 60 percent of exports to the United
States are covered. The companies
under investigation account for more
than 60 percent of exports of fresh cut
roses to the United States. In addition,
the petitioner has provided no probative

information showing that our limiting of
the investigation presents an inaccurate
picture of the rose trade. However, all
Colombian rose growers, whether or not
investigated, are covered by our final
determination.

Comment 8

Petitioner alleged that respondents
have not accurately presented their
rates of wastage and the cost of
providing free boxes of roses to U.S.
customers. Petitioner used U.S. industry
experience and letters from retailers to
support these allegations.

DOC Peositiion

We have investigated these issues
and have found no evidence to
substantiate petitioners’ allegations that
Colombian rose growers or U.S.
importers of Colombian roses were
providing free boxes to U.S. customers.
U.S. importers did occasionally make
no-charge replacement shipments for
damaged merchandise but these
shipments were verified a bona fide
credits. Colombian growers do provide a
limited number of free boxes in
Colombia to charities, civic groups and
employees. If these free boxes were
export quality roses, they were included
in our constructed value allocation of
costs. Wastage figures were verified
from Colombian growers' production
records. Production classifiable as
waste was not included in the
constructed value allocation of costs.

Comment 7

Petitioner argued that respondents’
methodologies in calculating
depreciation were different for each
company and were not in accordance
with accepted accounting principles.

DOC Position

We have examined the methodology
of each company for calculating
depreciation. We found that the various
methods were conservative in approach,
not distortive, and in accord with
Colombian accounting principles.

Comment 8

Petitioner argued that as no interest
was charged by the growers in the sale
of Colombian roses and as there were
time lags between U.S. sales and
payment, we should impute credit costs
in our calculations.

DOC Pgsition

Our calculations reflect the actual
experience of the companies in
producing and selling roses in the
United States. We have verified that no
interest was charged. Export financing
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for roses was provided by long- and
short-term Proexpo loans and we have
taken these loan costs into account in
calculating the growers’ cost of
production.

Comment 9

Petitioner argued that the respondents
have provided inadequate public
summaries of their information and have
been untimely in submitting their recent,
revised submissions. In addition, the
supporting documents obtained at
verification were not available to the
petitioners.

DOC Position

The Department’s regulations permit
respondents to submit brief non-
confidential summaries when
respondents agree to release the
confidential information under
administrative protective order (APO).
The respondents have satisfied this
requirement. The additional submissions
by the respondents were generally made
at the behest of the Department and
were in response to our requests for
additional information or clarifications
arising from analysis of the data
submitted. All information not classified
as verification exhibits was made
available to petitioners under APO.

Respondents’ Comments
Comment 1

Respondents argued that in figuring
cost of production of roses for
calculating constructed value, we should
allocate costs over all production and
not just over export quality roses.

DOC Position

In calculating constructed value, we
will allocate costs over export quality
roses only. We will treat non-export
quality roses as by-products and will
adjust costs to reflect the value received
from the sale of the by-products. Our
methodology reflects accepted
accounting standards.

Comment 2

Respondents argued that we should
treat Flores de los Andes, Flores Monte
Verde, and Inversiones Penas Blancas
as one entity since they are owned by
the same persons and administration is
handled by one service company, Grupo
Andes. ]

DOC Peosition

We agree and have treated them as a
single entity, Grupo Andes.

Comment 3

Respondents argued that a weighted-
average U.S. price should be used for
comparisons because of the perishable

nature of the product and the daily
fluctuations in prices.

DOC Position

Use of a weighted-average 1.S. price
would be a departure from our standard
procedures. We have used weighted
average prices only in unique
circumstances, see e.g., Fresh Winter
Vegetables from Mexico 45 FR 20152
(1980). That case involved an auction
market in which approximately 2,000
vegetables growers sold on consigment
to 50 distributors who had exclusive
responsibility for negotiating prices. The
producers had no effective control over
production. The perishable nature of the
vegetables prevented the producers
from withholding the output of
vegetables to avoid temporary
oversupplies. As a result, these 2,000
growers had no real influence on the
prices at which their products were sold
in the United States in the course of a
day, week, month, or season. Prices
fluctuated drastically within a given
day.

Here, respondents ask us to calculate
a weighted-average U.S. price covering
the entire period of investigation for
each rose producer. Unlike the Fresh
Winter Vegetables case, this case
involves a small number of large,
sophisticated, and profitable rose
growers. These producers set the terms
of the rose sales. These may include
consigment, fixed price, or consignment
with a minimum price, depending on
their preference. Further, the producers
can, to an extent, control their output by
pinching back rosebuds, thereby
avoiding oversupply during periods of
low sales.

The Department is required to
administer the antidumping law in a
manner which takes into account the
economic realities of a given case.
While we do not dispute that roses are
perishable and that their perishability
may have some effect on their price, we
view this case as distinguishable from
the Vegetable case because of the rose
producers’ ability to control the terms of
the sales so as to take advantage of
market fluctuations, and their ability to
control their production. We have,
therefore, not calculated weighted-
average U.S. prices, and instead have
used our traditional methodology for
calculating U.S. price. However, we
have expanded our period of
investigation to take into account the
cyclical nature of the rose business, the
nature of the product, and variation in
price.

Comment 4

Respondents argued that we treat
Inversiones Penas Blancas and Agricola

Benilda as we did Ciba Geigy in taking
into account low rose productivity
during the start up or expansion of rose
production.

DOC Peosition

Ciba Geigy was a completely new
farm which began its initial rose
growing operation during the period of
investigation. Agricola Benilda and
Inversiones Penas Blancas were on-
going producers of roses, which were
only adding capacity. Because Ciba
Geigy's experience did not reflect that of
a company in the ordinary course of
rose growing, we normalized Ciba
Geigy's production in accordance with
section 773(e)(1)(A) of the Act.

Comment 5

Respondents argued that we should
not use the 50/50 allocation given in the
response for costs of production of roses
and carnations for Rosas Colombianas.
They suggest that we allocate cost
based on the ratio of land use for each
product.

DOC Position

The Department verified the cost of
production using the 50/50 allocation.
We found it to be conservative and
reasonable. No new information we
submitted on this issue prior to or during
our verification. Therefore, we see no
grounds to restate costs on a new basis.

Comment 8

Respondents argued that for certain
companies the per unit values were
overstated by inclusion of packing costs
in the calculation of profit for
determination constructed value.

DOC Position

We agree and our methodology has
been adjusted to exclude the cost of
packing for calculating profit for
determining constructed value.

Comment 7

Respondent argued that in our
verification report on Roselandia we
overstated its ESP selling expenses for
roses.

DOC Position

We agree and have made an
adjustment in our calculations to reflect
actual selling expenses.

Comment 8

Respondents argued that we should
use, in calculating Floramerica's U.S.
price, a guaranteed minimum contract
price between it and its unrelated U.S.
importer, rather than the actual prices
from the consignment sales.
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DOC Position ITC Notification “avarage.
We disagree. We verified the terms of In accordance with section 735(d) of G I

the contract between Floramerica and the Act, we will notify the ITC of our

its importer and found that while the determination. In addition, we are Agricola Berilda Ltda 218

contract does guarantee a minimum making available to the ITC all non- S v 651

return per unit on an annualized basis, privileged and non-confidential All other companies 286

information relating to this

this guarantee is secondary to the terms
covering consignment sales.
Additionally, during the period of
investigation, the return on consignment
sales exceeded the guaranteed minimum
nullifying the minimum price
arrangement.

Verification

In accordance with section 776(a) of
the Act, we verified all data used in
reaching this determination by using
standard verification procedures,
including on-site inspection of the
growers' operations and examination of
accounting records and selected
documents containing relevant
information.

Negative Determination of Critical
Circumstances

Counsel for petitioner alleged that
imports of fresh cut roses from Colombia
present “critical circumstances.” Under
section 735(a)(3) of the Act (19 U.S.C.
1673d), critical circumstances exist
when: (A)(i) There is a history of
dumping in the United States or
elsewhere of the merchandise under
investigation, or (ii) the person by
whom, or for whose account, the
merchandise was imported knew or
should have known that the exporter
was selling the merchandise under
investigation at less than its fair value;
and (B) there have been massive imports
of the merchandise under investigation
over a relatively short period.

In determining whether there have
been massive imports over a relatively
short period, we considered the
following factors: recent trends in
import penetration levels; whether
imports have surged recently; whether
recent imports are significantly above
the average calculated over the last
several years (1981-1983); and whether
the patterns of imports over that 3-year
period may be explained by seasonal
swings. Based upon our analysis of the
information, we determine that imports
of the products covered by this
investigation do not appear massive
over a relatively short period
(September through December 1983).

For the reasons described above, we
determine that critical circumstances do
not exist with respect to fresh cut roses
from Colombia.

investigation. We will allow the ITC
access to all privileged and confidential
information in our files, provided the
ITC confirms that it will not disclose
such information, either publicly or
under an administrative protective
order, without the written consent of the
Deputy Assistant Secretary for Import
Administration, The ITC will make its

'determination whether these imports are

materially injuring, or threatening to
materially injure, a U.S. industry within
45 days of the publication of this notice.
If the ITC determines that material
injury or the threat of material injury
does not exist, this proceeding will be
terminated and all securities posted as a
result of the suspension of liquidation
will be refunded or cancelled. If,
however, the ITC determines that such
injury does exist, we will issue an
antidumping order, directing Customs
officers to assess an antidumping duty
on roses from Colombia entered, or
withdrawn, for consumption after the
suspension of liquidation, equal to the
amount by which the foreign market
value of the merchandise exceeds 